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ACTIONS. 

An action can only be brought by one having a real and actual inter- 
est which he pursues. 

So where one claiming to be a judgment creditor of another, seeks to 
annul a mortgage executed by the latter in favor of his children, 
on the ground of fraud, and the record shows that the judgment, 
on which the suit is founded, is not in favor of the plaintiff, but in 
favor of her minor children, for whom she was tutrix, and who 
had obtained their majority before the action of nullity was 
brought, and they do not join in the action, the suit must be dis- 
missed. Ashby vs. Ashby et als., p. 105. 


An action by one heir against his co-heirs of a common ancestor, to de- 

; clare the simulation of a transfer made by the ancestor to two of 
said heirs of immovable property, to bring said immovable into 
the succession of said ancestor, and for a decree of partition there- 
of amongst all the heirs, partakes of the nature of a proceeding in 
rem in such manner as to authorize the bringing in of a non-resi- 
dent heir by appointment of a service on a curator ad hoc. 

Wunustell et al. vs. Landry et al., p. 312. 


Taxpayers have a standing in court to contest, upon proper charges, 
the validity of a municipal ordinance and contract executed under 
it, whenever its enforcement may increase the burden of taxation. 
A district court, the lower limit of whose jurisdiction is fixed, has 
jurisdiction to pass on a controversy when the matter in dispute, 
which is the value of the contract a-sailed, exceeds that limit ; and 
the Supreme Court has jurisdiction when that value exceeds 
$2,000. Handy et al. vs. City of New Orleans re-affirmed. 

Where an exception is fiied denying the capacity or right of the plain- 
tiff to sue or stand in judgment, and together with this exception 
an answer to the merits or a peremptory exception determinative 
of the case, and the lower court sustained the first exception and 
dismisses the suit, this Court, on reversing that judgment, will re- 
mand the cause to be tried on the other issues raised by the plead- 
ings. Conery et al. vs. Waterworks Company et als., p. 770. 
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ALIMONY. 

If the person whose duty it is to furnish alimony shail prove that he is 
unable to pay the sum demanded out of his revenues, the judge 
may order that such person shall receive in his own house, and 
there maintain and support the person to whom the alimony is 
due. Schmitt, Tutrix, vs. Schmitt, p. 982. 


APPEAL. ‘ 

An appellee who prays for the reversal of the judgment appealed 
from, on its merits, waives thereby the right of asking a review by 
the appellate court of a decree in favor of appellants, overruling 
a plea of misjoinder filed by the plaintiff to their third opposition. 

The World’s Exposition vs. American Exposition, p. |. 


Where in a motion for an appeal the return day is left in blank and 
the judge on his own motion fills up the blank with an illegal re- 
turn day, the irregularity will not be imputed to the fault of the 
appellant. Pasteur et al. vs. Lewis and Lynd, p. 5. 


The fact that only one of the parties defendant, cited in an action to 
annul a probate sale of real estate—portious of which are in pos- 
session of various other defendants cited—has prosecuted his 
appeal, from an order obtained in open court, by him, at the same 
term at which final judgment was rendered against him, cannot 
be treated as invalidating his appeal. Those who are not appel- 
lants are appellees; and such individual appellant has the right 
to prosecute his appeal, which is regularly taken, notwithstanding 
his co-defendants-—agaivst whom judgments have been previously 
repdered—have not been formally cited, and have acquiesced 
therein. 

A motion to dismiss an appeal on account of informality in the bond 
or order of appeal, or even the want of the latter, must be made at 
the term at which the appeal is made returnable, and within three 
judicial days after the record is filed. 

One filed within the time specified, and not disposed at that term, can- 
not be supplemented, at a subsequent term, by another motion to 
disn iss upon other grounds not enumerated in the one first filed. 

Webb et al. vs. Keller et al., p. 55. 


On separate demands in the same suit, a judgment was rendered 
against the defendant, and another judgment for a smaller amount 
in favor of defendant against plaintiff. Defendant appealed devo- 
lutively from the two judgments. 

Held: The devolutive appeal did not deprive plaintiff of the right to 

execute his jadgment. 
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APPEAL.—Coutinued. 

The two judgments being only devolutively appealed from were equally 
exigible, and the law operated a provisional compensation between 
them, effective so long as both jadgments existed unreversed. 

The plaintiff's right of execution was confined to the excess of his judg- 
ment over that of defendant against him. 

The existence of execution of a fi. fa. for such excess only was not 
such voluntary acquiescence in the judgment of defendant against 
plaiotiff, as would prevent the latter from asking amendment of 
such judgment on defendant's appeal to this court. 

Duncan vs. Wise, p. 74. 


‘ 


In an action for the transfer of stock and the payment of dividends, 


brought against the stockholder in whose name the shares stand, 
and against the corporation, the latter has no interest at stake, 
and has no right to prosecute an appeal from a judgment rendered 
contradictorily with both parties defendant, in favor of plaintiff,. 
where the real party in interest—the stockholder—has not ap- 
pealed, and the judgment has become final and executory. 

In such a case the Court, proprio motu, will dismiss the appeal. 

Board of Liquidation vs. Waterworks Company, p. 202. 


Under the ex parte showing made by affidavits by the appellees, that 
the judgment appealed from has been acquiesced in by the appel- 
lants, the case is remanded for the purpose of adducing proof of 
that fact. 

Board of Church Wardens vs. Perché, Bishop et al,, p. 223. 


An interlocutory decree which admits a reconstructed record to re- 
place a mislaid or destreyed recoid does not belong to the class of 
orders, the execution of which can cause irreparable injury, and 
be arrested by a suspensive appeal. 

State ex rel. Broussard vs. Judge, p. 225. 


A transcript which is shown by the clerk’s entry not to contain all the 
evidence which had been received and considered below, and 
which does not show that the appellant took the necessary steps 
to secure and bring up a statement of facts, cannot sustain an ap- 
peal. 

An assignment of errors, which does not assign any error of law, ap- 
pearing on the face of the record, but specifies only errors of fact, 
does not comply with the requirements of the law. 


Thibodeaux vs. Winder, p. 226. 
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APPEAL.—Continued. 

An appeal will not be dismissed where the bond was furnished before 
the order of appeal was granted, for an amount corresponding 
with that fixed in the order. Le Blanc vs. Rougeau, p. 230. 


A remittitur entered after the verdict of a jury has been rendered, in a 
case in which the matter in dispute, the sum demanded exceeds 
$2,000, does not cut off defendant’s right to appeal from a judg- 
ment rendered against him. This is so particularly when he ob- 
jects to the remittitur being permitted, and the court allows it 
without prejudice to his right of appeal, and where the plaintiff 
himself afterwards appealed. 

The failure of plaintiff to perfect his appeal does not relieve him from 
the imputation of admission of the appealable character of the 
suit. Gayden vs. Railroad Company, p. 269. 


The amount in dispute is the highest sum for which the appellate court 
can render judgment under the allegations and prayer of the peti- 
tion. Forstall vs. Larche, p. 286. 


A party cast in an action of nullity of twenty-four judgments, in none 
of which the amount in dispute exceeds $2,000, brought in one 
petition, cannot sustain an appeal in the Supreme Court, although 
the amount involved in all the judgments together does exceed 
$2,000. 

A cause not appealable in amount to the Supreme Court for the review 
of the judgment originally rendered therein cannot be made ap- 
pealable there to review the judgment rendered in an action of 
nullity in the same cause. Marshall vs. Holmes et al., p. 313. 


The appeal taken by a defendant from a decree of executory process, 
which allows as attorneys’ fees a larger percentage than that 
agreed to in the act of mortgage, is not frivolous, and damages 
cannot be allowed. 

On an application for a rehearing the court can, without granting the 
prayer and hear the case anew, make verbal correctious which do 
not change materially the effect of the decree previously rendered. 

Insurance Company vs. Lozano, p. 312. 


A defendant, prosecuted for the violation of a municipal ordinance 
sujecting him toa fine, and in default of payment to imprison- 
ment—who, on arraignment, pleads guilty, and on judgment vol- 
untarily pays the fine, is not entitled to an appeal. 

Where a discrepancy exists between the return of a judge and the 
statement of a relator, credence will be given in preference to the 
return. 
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The refusal to allow an appeal is justified ander the circumstances, 


and no mandamus will issue to compel the granting of any. 
State vs. Lamarque vs. Recorder, p. 328. 


In a proceeding by mandamus for the cancellation of an inscription of 
the drainage tax mortgage, on the ground that the tax is not exi- 
gible against relator’s property, either for want of consideration 
or for non-performance of the drainage contract, or on account of 
previous payment, the controversy does not involve the legality or 
constitutionality of the tax. 

In such case the test of the jurisdiction of the Supreme Conrt is the 
amount of the tax in discussion, and the appeal cannot be sus- 
tained if said amount does not exceed two thousand dollars. 

State ex rel., Johnson vs. New Orleans, p. 342. 


When a party appéals, but fails to bring up his appeal in time, and it 
is filed after the return day and dismissed, be cannot, un- 
der another order, bring up a second appeal. The appea! will 
be considered as abandoned. 

World's Exposition vs. Railroad Company, p. 355. 


When an appellee files an answer to the appeal, wherein he seeks to 
increase the judgment in his favor, he waives his motion to dis- 
miss the appeal for formal irregularities. 

Jacobs vs. Yale & Bowling, p. 359. 


Notwithstanding the clerk’s certificate is not technically sufficient, and 
the transcript contains neither a statement of facts, note of the 
evidence, bill of exceptions nor assignment of errors—the appel- 
lant having been absent from and taken no part in the trial, 
though, constructively, a party to the proceedings—the appeal 
may be likened to one brought up by a third person, resting his 
claim to relief upon questions of law alone. The irregularities in 
the mode of bringing up such appeal may be disregarded by the 
court when the questions relied upon as determining the right 
sufficiently appear from the transcript. 


In the absence of proof to the contrary, it will be assumed that every 
fact essential to the validity of the judgment, was proven in the 
court below. Succession of Pilcher, p. 362. 


The statement, contained in the order of appeal, that there is not 
sufficient time to prepare the record by the next regular return 
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APPEAL.—Continued. 


day for appeals from the court a qua, even if suggested by appel- 
lant’s counsel, must be held as adopted by, and as emanating from, 
the trial judge. 

Hence, the Court will not consider ex parte certificates, or affidavits, or 
other evidence outside of the record, touching the alleged error of 
such a statement. 

Under Section 4 of Act 45 of 1870, Extra Session, the trial judge has 
the legal discretion to fix a different return day if time is required 
to prepare the record for appeal, and the Supreme Court will not 
presume that he has abused of the discretion vested in him by © 
law. Bartoli vs. Huguenard, p. 411. 


A suspensive appeal suspends the execution of the judgment com- 
plained of, but does not divest the court of jurisdiction over a 
controversy involving, not the identical, but a similar matter. 

In such a case prohibition does not lie against the court. 

State ex rel., Hug et al., vs. Recorder, p. 507. 


A bond furnisbed in the amount fixed by the order of the court fora 
suspensive appeal which alone was prayed for, but not furnished 
within the delay prescribed by law for a suspensive appeal, is 
sufficient to sustain the appeal as devolutive. 

The order, although restricted in terms to a stispensive, covers any 
appeal, the character of the same, as suspensive or devolutive, 
being determined by the amount of the bond fixed and furnished, 
and by the time at which the bond is filed. 

Succession of Keller, p. 579. 


This Court is without jurisdiction to revise a judgment in favor of one 
who has not, himself, appealed, and who has not made an answer 
to the appeal of his adversary. 

Morris vs. Cain, et als., p. 712. 


When the appealability of the case does not clearly appear, from the 
face of the pleadings, to determine the question, affidavils relating 
to the amount of value in dispute filed in this Court will be con- 
sidered. 

In a suit attacking a franchise or privilege granted to a person or cor- 
poration, and it appears such franchise or privilege exceeds in 
value $2,000, this Court has jurisdiction. 

State ex rel., Daboval vs. Police Jury, p. 759. 


When a suspensive appeal has been granted from an order dissolving 
an injunction on bond and has been perfected by filing of proper 
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bond, the judge cannot afterwards rescind the order of appeal, on 
the ground that order appealed from inflicted pvo' irreparable 
ipjary, and was, therefore, unappealable. Affirming 36 Ann. 192. 


The terms of the order of appeal granted, when unambiguous, must 


speak for themselves, and cannot-be controlled by the statement 
of the judge that he did not intend to do what he has actually 
done. State ex rel., Railroad Company vs. Judge, p. 774. 


The appellant who suggests a diminution of the record before the 


expiration of the three judicial days within which he may file the 
trauscript of appeal, is entitled to a certiorari fur the correction 
and completing of the transcript, even after the cause has been 
argued and submitted for judgment, in case his application be 
made before the expiration of the three days aforesaid. 

Lewis vs. Peterkin et al., p. 780. 


In a suit against an administrator for a balance of account, unappeal- 


able in amount, the defendant reconvenes, claiming payment to 
succession of $7000, proceeds of cotton sold and credited in plain- 
tiff’s account. Held: that as any allowance made on defendant’s 
demand necessarily increased the ordinary balance due plaintiff, 
this involves adjustment of entire account and the whole case is 
appealable. Allen, West & Bush vs. Nettles, p. 7&8. 


In an action for damages on an injunction and a forthcoming bond, ap- 


pellee cannot urge in dismissal of appeal, that elements of damages 
claimed on either of the bonds should be eliminated as fictitious, 
because vo recovery could be had ander such bond. Such an ar- 
gument-is a begging of the very question, as it can only be adjudi- 
cated on a cousideration of the merits. 

DLallande vs. Trezevant et als., p. 830. 


The Supreme Court has no jurisdiction over a suit in nullity of a judg- 


ment rendered on an hypothecary action, when the amount, to 
pay which the property is sought to be subjected, does not exceed 
$2,000. 


The circumstance that the demand in nullity is coupled with a prayer 





for damages exceeding that sum, does not make the case appeal- 
able. Mullen vs. Zuberbier & Behan, p. 888. 


An order of appeal granted at a term of court subsequent to the one at 





which the jadgment appealed from was rendered in open court, is 
not a legal substitute for citation. In such case, citation of appeal 
is indispensable to the perfection of the appeal. 
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In case two different and distinct appeals are granted on one order, 
one may be sustained and the other dismissed. 

When a suit has for its object the revocation of a pretended sale as a 
fraudulent simulation, the party whose title is attacked is a neces- 
sary party. This issue cannot be tried with the debtor alone, 

- after the suit has been dismissed as regards the alleged simulated 
owner of the property. 

An appeal having been, by plaintiff, prosecuted to the Circuit Court of 
Appeals from the judgment of dismissal, and same having been by 
that court reversed and the cause remanded; and, thereafter the 
plaintiff prosecute an appeal from the same jadgment to this Court, 
he is conclusively presumed to have abandoned the judgment of 
said Circuit Court of Appeals in his favor. 

The principal and necessary defendant having been eliminated from 
the suit, the only decree this Court can render, is one affirming 
the judgment appealed from. 

Trounstine & Co., vs. Ware & Munn, p. 939. 


A bond to covet all costs is sufficient four a suspensive appeal from a 
judgment dismissing a third opposition claiming a preference on 


the proceeds of a sale in the hands of the sheriff over seizing 
creditor. 

Where there are a number of oppositions claiming preference on such 
proceeds, which are dismissed, the appellants fiom the judgment 
of dismissal may join in the motion fur the appeal, and ir one ap- 
peal bond. 


State ex rel. Heath et al, vs. Judge et als., p. 1041. 


To authorize an appeal from anv interlocutory decree the decree must 
be such as would work an irreparable injury. 

So where a lessor complains that the lessee has placed an electric bat- 
tery and erected machivery in a part of a building leased by him, 
in violation of the contract of lease, and claims damages to the 
amount of the rents to be paid for the residue of the building, 
which he avers will be abandoned by the tenants, and demands 
the dissolution of the lease, and at the same time asks for an in- 
junction to stop the running of the machinery pendente lite, the 
order of the judge refusing tv grant the injunction is not appeal- 
able. 

The injury likely to be caused by the disturbance is not irreparable, 
nor is the refusal of the injunction decisive of the cause on its 
merits. Winter vs. Fraenkel, p. 1058. 
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Motions to dismiss appeals should be based on alleged irregularities in 
the lower court or in the appellate court in the proceedings rela_> 
ting to the appeal, or want of jurisdiction in one or both courts, 
and should contain nothing relatiog to the merits of the contro- 
versy except for the purpose of illustration. : 

One is not disqualified from being a security on an appearance bond 
becanse he is security for costs or on the injunction bond in the 
court below. 

Where a rule was taken to compel a compliance with an adjudication, 
and the property was adjadicated for a sum exceeding $2000, this 
court has jurisdiction. 

The plaintiff in execution of a money judgment, becoming the adjudi- 
catee of real property at execution sale, during the pendency of a 
devolutive appeal therefrom, and put in possession thereunder by 
the sheriff executing the writ, cannot be treated as being illegally 
in possession because the only evidence of her title is the sheriff’s 
proces vebal of adjudication. 

Notwithstanding the amount of such plaintiff’s judgment may be sub- 
sequently reduced by the appellate court to a sum less than the 
price of adjudication, and the sheriff’s proces verbal does not re- 
cite the payment thereof by the purchaser, she cannot be treated 
as in contempt of an injunction obtained by the jadgment debtor, 
restraining her from making sale of the property pendente lite, on 
account of her attempt to procure a deed of a sale from the sheriff, 
by rule, in the meanwhile. Pasley vs. McConnell, p. 1097. 


A celerk’s certificate that a transcript is complete, as containing all the 
evidence adduced, etc., protects an appellant, although the tran- 
script does not contain that évidence. 

In such a case, in furtherance of the ends of justice, the cause must be 
remanded. Grand Lodge vs. Tax Collector, et als., p. 1109. 

ASSESSMENT. 

Proof that there has been a decrease in the values of buildings in the 
immediate vicinity of that, whose assessment is sought to be re- 
duced by suit, and also a diminution iv the rents of such property 
in the same locality, and proof likewise of extravagance in the 
construction of the building, so that such cost is not a pioper test 
of its value when assessed, will justify a reduction of the assess- 
ment. Cotton Exchange vs Assessors et al., p. 95. 


The taxpayer, before bringing suit for the reduction or correction of 
an assessment, must, as a condition precedent, make the prelimin- 
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ASSESSMENT.—Continued. 


ary opposition thereto and application for redress, provided for by 
law. Shattuck & Hoffman vs. New Orleaus et al., p. 206. 


It is permissible for a number of taxpayers, claiming to have a com- 
mon interest in the enforcement of an ordinance of the police jury, 
enacted from motives of public policy, fur the redaction of tax 
assessments, to unite in one suit, seeking like relief, from same 
injury and upon the same grounds. 


Section 24 of Act 96, of 1882, does not create a board of equalization 
in the sense of Article 203 of the Constitution, but delegates to the 
board of revisors created by Section 24 of that act, amongst others, 
the power to correct assessments illegally or wrongfally made in 
the listing or valuation thereof; and the power to equalize assess- 
ments of all properties of like character and relative value within 
their parish. 

For this purpose said board is empowered to summon and examine 
witnesses with regard to the value and character of the properties 
assessed; and upon the evidence to determine the correctness of 
the listing and valuation thereof. 

The police jury, acting as a boerd of reviewers, cannot, by ordinance, 
reduce the percentage of the assessment for the year, by wards or 
otherwise. They can levy such acertain percentum on the total 
assessment as, in their view, may be necessary to defray the 
parochial expenses; but they cannot reduce to the standard of 
parochial necessities. 

Such revision, correction, arbitration or equalization as the board of 
reviewers may make of assessments, are subject to review by the 
courts, and their action is final,-unless ‘set aside or changed, as 
provided by law.” 

State ex rel. Johnson et al. vs. Tax Collector, et al., p. 530. 


BATTURE. 
In order that recovery be had under R. S. sec. 318, the following con- 
ditions must concur, viz: 


First. The evidence must show that the plaintiff is a 1iparian pro- 
prietor of the property in dispute. 

Second. That there has foimed an accretion or batture, in front of 
same, more than is necessary for public use. 


Third. That defendant withholds this accretion or batture. 
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BATTURE.—Continued. 


Batture is an elevation of the bed of a river under the surface of the 
water; but it is sometimes used to signify the same elevation 
when it has risen above the surface. 

The term batture is applied, principally, to certain portions of the 
bed of the Mississippi river which are let dry when the water is 
low, and are covered again, either in whole or in part, by the 
annual swells. 


The banks of a river are not sold; they pass as an accessory of the 
contiguous land when sold, and the property of the bank belongs 
to the adjacent proprietor. 

When the sovereign grants land contiguous to the river without 
mentioning the bank, it passes as an accessory, and it must do so 
by the deeds of private citizens. 

Under the laws of France and Spain, batture did not belong to the 
cities and towns as riparian owners, in the sense of actual and 
indefeasible ownership, but solely for the purposes of administra- 
tion. 

The possession of the locus in quo by a city simply for administration, 
and not inconsistent with the ownership in the riparian proprie- 
tor, and destined in its nature to terminate upon the happening of 
a certain contingency, cannot be pleaded against the latter as a 
basis for prescription. 

Land, after being set apart for public use, and enjoyed as such, and 
private and individual rights acquired with reference thereto, the 
law considers it in the nature of an estoppel in pais, winch pre- 
cludes the original owner from denying the dedication. 

A city or town is not authorized to construct permanent edifices upon 
the batture, to the detriment of the riparian proprietor, or to the 
injury or inconvenience cf the public, but it may construct those 
which may be of public utility and advantage. 

The use of the property as a landing and wharf for the reception of 
coal-boats und coal, is a public use, the public character of which 
is not destroyed by the fact that it is temporarily farmed out to 
particular parties. 

The original proprietors are not entitled to recover the revenues paid 
by such parties as a consideration for the privileges, because such 
revenues result from the exercise of the public easement itself, 
and not from use independent thereof. 

Heirs of Leonard vs. Baton Rouge, p. 275. 
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BILLS AND NOTES. 


The purport of a bill or note is to be collected from the eight corners. 
of it; and a memorandum on the back, effecting its operation, 
must be regarded as if written on its face. 

A memorandum made after the execution of the instrument, with the 
consent of all parties, will modify and control its future operation 
in market. Morris vs. Cain et als., p. 712. 


If it were known tothe transferee of a negotiable promissory note, 
acquired for value and before maturity, on taking it that the con- 
sideration was fature and contiugert, and that there might be 
offsets against it, this would not make him liable for the equities 
between the original parties. 

It cannot affect the negotiability of a note that its consideration is to 
be thereafter realized, or that from some contingency it may never 
be enjoyed. Bank vs. Cason, p. 865. 


CARONDELET CANAL AND NAVIGATION COMPANY. 


The Carondelet Canal and Navigation Company have, and its prede- 
cessors had, a perfect right to use, appropriate and enjoy the 
property adjacent to Bayou St. John and Canal Carondelet, on 
either side, for the purpose of facilitating their operations in the 
improvement of navigation therein, as contemplated in their sev- 
eral charters. 


Among their chartered rights are the construction ard maintenance of 
roads on either side and collection of tolls thereon; to take and 
receive from each passing vessel toll, according to her tonage ; to 
prevent any person from using the same in any way injuriously to 
them, or embarrassing to commerce. 


No one can derive any adverse right of possession or ownership to any 
property adjacent to’said bayou or canal from the State, by a title 
subsequent in date to the Navigation Company’s charter; because 
the State, in such case, would be the common author. 


Having the exclusive right, under its charter, to the use of the banks or 
shores of the Bayou St. John and Canal Carondelet, for its opera- 
tion for the purpuse of navigation, no one has the right to estab- 
ish a ferry, for the conveyance of passengers, across the same 
without permission of the defendants; and when such permission 
is given by them, on the condition that it shall not impede navi- 
gation thereon, it may be recalled when ascertained to be incon- 
venient and a hinderance to vessels. 

Singer vs. Carondelet Canal and Navigation Company, p. 478. 


¢ 
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CERTIORARI. 
Vertiorari can only be resorted to when proceedings are absolutely 


null. 

It is only when, upon examination of the record, the proceedings appear 
to be null and void, that they should be avoided and the respon- 
dent directed to try them anew, in conformity with the provisions 


of the law. 


State ex rel. Broussard vs. Justice of the Peace, p. 776. 


If no complaint is made of the legality of a city ordinance alleged to 
have been violated, nor of the regularity of a judgment pronounced 
thereunder, and there is nothing on the face of the papers showing 
that the charge preferred is not an offense against said ordinance, 


an appliancation for a writ of certiorari will be refused. 
State ex rel. May vs. Recorder, p. 992. 


COMMUNITY OF ACQUETS. 

Lands purchased in the name of the wife, and paid partly with her 
paraphernal funds under the administration of the husband, and 
partly with the funds of the community, fall into the community. 

In a suit for dissolution of the community by the wife, an allegation 
of the wife claiming the funds thus invested, as her paraphernal 
funds, will debar her of the right to claim the lands in question as 
her paraphernal property. 

She cannot be allowed to claim at the same time the price and the 
thing, and will be held to that part of her pleadings in which she 
corrects an error in previous pleadings, in which she had omitted 
to claim these paraphernal funds. Property purchased during the 
community, in the name of the wife, will be treated as community 
property until proof is made by the wife to show that it was pur- 
chased for her own account and with her paraphernal funds, of 
which she had retained the administration. Mere recitals in the 
acts to that effect amount to no presumption in her favor. 

The wife has the right of demanding the administration of the para- 
phernal property previously confided to her husband whenever she 
chooses, and such a demand must not be confounded with the 
action for the dissolution of the community. 

The husband who has the administration of the wife’s paraphernal 
funds owes no interest thereon before the dissolution of the com- 
munity, or before the wife has obtained a judgment for the resti- 
tution of her separate funds. 

As a general rule husbands and wives are incapacitated from contract- 
ing with each other during marriage, save in exceptional cases 
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COMMUNITY OF ACQUETS.—Continued. 


enumerated in Art. 2446 Civil Code. Hence, they cannot, by con- 
tract, bind the husband to pay interest on, or create a mortgage to 
secure the paraphernal funds of the wife, when none are due or 
exist under the law. But the inscription of such an act will be 
considered as that of an authentic declaration of the husband 
touching the paraphernal funds received by him, for his wife, and 
effect will be given to it as notice, but not as a contract. 

A dation en paiement by the husband to the wife, on the score of de- 
tailed indebtedness from him to her, cannot stand in the face of 
proof that the indebtedness as therein described did not exist. 

Burns vs. Thompson, p. 377. 


There can be no reckoning between the spouses inter sese as to the 
quantum of labor bestowed, or capital by either withdrawn during 
the existence of the community. 

The distinct interest of the wife attaches at the dissolution of the mar- 
riage; but neither spouse can sue for half the price of any specific 
thing acquired during the marriage, when the liquidation of the 
community does not show any gains to be divided. 

The value of improvements and ameliorations made, upon separate 
property of either spouse, during the marriage, is at the expense 
of the community, only when it is not due to the ordinary course of 
things, to the rise in the value of property, or the chances of trade 

Bartoli vs. Huguenard, p. 411. 


In the absence of proof that the husband has invested his individual 
funds in the community, neither he, nor his heirs can claim that 
the conjugal partnershsp is indebted for the same. 

Succession of Rhodes, p. 473. 


The presumption of law is that property purchased during the mar- 
riage, whether in the name of both or either spouse, is community 
property. 

When, however, the property is bought in the name of the wife, she 
has the faculty of rebutting this presumption by showing that she 
purchased the property by the investment of her paraphernal 
funds, which were administered by her separately and apart from 
her husband. 

She carries the burden of proof of three cruciai facts : (1) Parapher- 
nality of the funds; (2) administration thereof separately and 
apart from her husband ; (3) investment by her. 

Where a man, on the eve of marriage, gives to his intended spouse a 
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COMMUNITY OF ACQUETS.—Continued. 


check for $20,000 on a banking firm, the donation may be incom- 
plete and revocable at any time before actual collection of the 
check by the donee; but when she has presented the check and 
the drawees have honored the same by placing the amount to her 
individual credit, under her instructions, the donation is complete, 
and the funds are her paraphernal property. 

The case is not affected by the fact that the husband was a member of 
the banking firm. The firm is a legal entity, separate and dis- 
tinct from its members, and the possession, custody and obliga- 
tion resulting from such deposit were those of the firm, and not of 
the husband, as a member. 

When the account thus opened with the wife is kept in her name and 
subject to her exclusive order and control, without interference by 
her husband, this constitutes a separate administration by her. 

The property here in controversy, having bee n bought in the name of 
the wife, by her consent and direction, and having been paid for 
by her check against her account with the bankers, and having 
always been regarded and treated as her separate property, it can- 
not be subjected to the debts of the husband or of the community. 

The purchase price of property acquired by an agent in the name of a 
married woman, with her husband’s authority, is considered as 
paid out of her funds, although the agent drew on the husband for 
the same, when the evidence shows that the check was endorsed 
by the husband to be paid out of his wife’s money, and she her- 
self directed her bankers to do so, and that it was thus done. 

Stauffer, Macready & Co. vs. Morgan, p. 632. 
Property acquired during the marriage in the name of the husband is 
presumed to belong to the community. Nor will such presump- 
tion be rebutted by proof that he acquired the property with the 
money of his children by a former marriage; nor will such fact 
affect the title of the community to the property, though it may 


create a debt against it. 
The heirs of the wife become vested with a title to her share of the 


community property at the moment of her death ; and though they 
receive it subject to the payment of the community debts, they are 
not bound to await a liquidation of the community before resort- 
ing to an action to recover it. Tugwell vs. Tugwell, 32 Ann, 848, 
and Glasscock vs. Clark, 33 Ann. 584, re-affirmed. Nor in such 
action, petitory in its character, is the indebtedness of the com- 
munity or its financial condition dissolved, when a legitimate sub- 
ject of enquiry. Heirs of Murphy vs. Jurey & Gillis, p. 785. 
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COMPROMISE. 

Though plaintiffs in a suit may have given no express authority to 
their attorneys to compromise the same, yet where the attorneys 
have compromised it, and given proper information to their clients 
of the terms of the compromise, and remitted to them the money 
paid under it, which is received, the latter will be held to have 
ratified it, and will be bound by it. A judgment rendered on the 
compromise can be pleaded as res adjudicata to another suit be- 
tween the same parties, aud embracing the same subject-matter. 


Culverhouse vs. Marz, p. 809. 
CONTRACTS. 


To execute voluntarily, under Article 2272 R. C. C., is to execute with 
the intention to confirm or ratify. 

The act from which confirmation or ratification is sought to be de- 
duced, must evince such intention clearly and unequivocally. 
None will be inferred when the act can be otherwise explained. 

In cases of doubt, the party to whom the act is opposed must have the 
benefit of the doubt. 

A purchaser who pays interest on a note of his vendor, in the hands of 
a third person, assumed by him as part of the price of the lands 
bought, and which he had bound himself before the sale to pay to 
such person, cannot be treated as one voluntarily executing an ob- 
ligation, so as to deprive him of the right to prosecute a suit pre- 
viously instituted by him against his vendors to rescind the sale. 

Breaugr vs. Sarvoil et als., p. 243. 


The condition that, should a railroad not be built within a stated time, 
the contract giving right of way shall he null and void, is resolu- 
tory in character. 

Until the dissolution is judicially demanded for non- performance, the 
obligor has the right to comply with his part of the contract. 

An obligee who is present during the performance of the obligation, 
after the expiration of the delay, who does not object, and allows 
the work to be completed, cannot be permitted by suit, brought 
more than a year afterward, to demand the value of the land taken 
for the building of the road, and claim damages, consequent on 
the use of the grant, and which were not in the contemplation of 
the parties when the contract was entered into. 

Gayden vs. Railroad Company, p. 269. 

A party who makes a transfer in writing of live stock, and who does 

not prove that the contract, apparently a sale, was designed to be 

one of suretyship, and that he received no consideration, cannot 
recover the stock in question. 














CONTRACTS.—Continued. 


An intervenor who claims ownership of such stock, as having been 
given in payment to him of a judgment against the defendant, 
cannot recover where it appears that the debt for which the judg- 
ment had been obtained had no existence, having been previously 
extinguished by payment, and where the, surrounding circum- 
stances tend to show that the proceeding is the result of a com- 
bination between the defendant and the intervenor ( plaintiff in 
the suit) to frustrate plaintiff from his rights. 

Forstall vs. Larche, p. 286. 


Want of consideration and knowledge of circumstances of relief, under 
which a note was issued and a mortgage consented to secure its 
payment, may be pleaded against a third party, but cannot exon- 
erate the drawer and mortgager, unless fully established against 
such party whose presumed innocence is always implied. 

Representations of indebtedness and of ownership by one and acted 
upon by another, in good faith, conclude the former and protect 
the latter. Dwyer vs. Woulfe et als., p. 423. 


A contract made by parties, who are commission merchants and fac- 
tors, for the storage of cotton assigned to them, during a certain 
period and at a stated price per bale, must be viewed as entered 
into for their own account and not for that of their customers, al- 
though it may be that they charge for such storage and other items 
a price per bale, including a rate higher for the storage. 

Sach parties could not shirk responsibility in a suit against them for 
uppaid storage, by saying that the contract was not entered into 
by them for their own account, but for that of their customers. As 
they could be held liable, they have a right to sue for damages 
sustained by them, in case of breach of contract, specially the 
difference between the rate of storage agreed on and that paid. 

A right to claim damages for breach of contract, remains unrestricted, 
in the absence of qualification in the contract and can be exercised 
so as to include all injury sustained, whether foreseen or not. 

A putting in default would be a vain ceremony and unnecessary, in 
presence of an acknowledged inability to perform. 

Allen, West d& Bush vs. Steers, p. 586. 


Parties may, by their contracts, waive rights which they would be en- 
titled to enforce under the general law. 

Plaintiff, being about to erect a dam across a watercourse, which de- 
fendant opposed, and was about to enjoin, entered into an agreement 
with the latter, that if he, would not enjoin the work, but permit its 
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completion, defendant might remove the dam if, in the high-water 
serson, it should prove injuriously to subject defendant’s land to 
overflow, on giving plaintiff notice in time to close a ditch leading 
from the watercourse through his plantation. Defendant having 
cut the ditch, held that plaintiff was not entitled to damages on 
defendant’s showing that it did subject his land to overflow, and 
that the ditch was actually closed. 

Plaintiff’s demand, however, for an injuctiou restraining defendant from 
further interfering with the reconstruction of the dam and from 
tearing it down when rebuilt, is sustained. 

The contract being fully executed, and the status quo restored, defend- 
ant cannot take the law into his own hands, but must resort to 
legal remedies for further vindication of his rights. 

The dam being authorized by the police jury for the purpose of carry- 
ing a public road across the watercourse, the police jury should be 
a party to any proceedings to test the legality of its proceedings, 
and we decline to pass upon those questions in its absence. 

Egan vs. Russ, p. 967. 


Plaintiffs, as agents of defendants, entered into certain contracts of sale 
of cotton for fature delivery with third persons. Held: That the 
legality of said contracts depends on the dealings between the 
parties thereto ; and cannot be affected by the fact that in various 
previous transactions which plaintiffs, as agents, had made with 
other third parties, settlements had been made by adjustment of 
differences. 

This raises no presumption that the parties to these contracts intended 
and impliedly consented to such mode of settlement. 

Plaintiffs having been iuvested by defendant’s firm with express dis- 
cretionary power to manage and settle the contracts “as if they 
were their own,” defendant is bound by the mode of settlement 
adopted in absence of proof of fraud or injury. 

The liability of one partner for the contracts made by his copartner, 
without his knowledge or assent, is a question of agency. Thiid 
persons are not bound by special limitations in the articles of 
partnership of which they have no notice, but may assume that 
the partners have the power ordinarily incident to the business pur- 
sued by the firm. 

Dealing in futures is not, as a matter of law, and in absence of evi- 

dence, presumed to be an incident of the business of cotton buyers 

and commission merchants. 
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But where defendant’s firm had two places of business—one in New 
Orleans, directed by him, and the other in Savannah, conducted 
by his copartner, and where both branches had repeatedly em- 
ployed plaintiffs in dealings in futures, and had received and 
settled the accounts. Held: that plaintiffs had the right to as- 
sume that such dealings were within the scope of the business, 
and within the presumed knowledge of all the parties. 

In this case plaintiffs received from the Savannah partner two orders 
for purchase of. futures, one for account of the firm, the other for 
his individual account. Held: that, without the clearest proof 
that the latter was for the firm, in such manner as to make it cer- 
tain that, if profit had resulted, the firm would have received it, 
the latter cannot be held for the loss. 

Grunner & Co. vs. Stucken, 1076. 

CONSTITUTIONAL LAW. 


Act 104, of 1886, relative to the removal of the parish seat in Avoy- 
elles parish, is constitutional in all its parts. 

It emhraces but one object, and that object is expressed in its title. 

It was within the power of the Legislature to allow the removal, on 
conditions provided for in such cases by the Constitution, viz: 
The adoption of the law by the electors of the parish and the con- 
sent of the property taxpayers voting at such election to pay an 
increase of taxation beyond the constitutional limit. 

It was needless to express the conditions in the title of the law. The 
enumeration of the one without the other was a superfluity, and 
is not destructive of the law. 

Until the conditions prescribed by the Legislature had been complied 
with, there existed no authority to undertake the removal. 

It is shown that the property taxpayers were not consulted and did not 
vote at all on the question of increase of taxation beyond the con- 
stitutional limits. 

The announcement by the Secretary of State that the law had not 
been adopted was correct. 

; Edwards et al. vs. Police Jury et als., p. 855. 


Act No. 45, of 1880, which is entitled ‘An Act to organize the City 
Courts in the city of New Orleans, to regulate the territorial juris- 
diction thereof and proceedings therein, and to fix the salaries of 
the judges,” is not unconstitutional as violative of either Article 
‘46, or Article 135 of the Constitution. 

Its provisions, which define the territorial jurisdiction of the city 
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courts, far from conflicting with, were enacted in furtherance of, 
Article 135 of the Constitution, in which the courts aforesaid are 
created. Under its provisions, it is clear that no resident of the 
left bank of the city of New Orleans can be sued in the Third City 
Court, whose jurisdiction is restricted to that portion of the city 
of New Orleans which lies on the right bank of the Mississippi 
river. State ex rel. Levy d& Bro. vs. Judge, p. 889. 


CORPORATIONS. 


Where the charter of a railroad company requires that the stock shall 
be paid for in cash, and that no certificate shall issue until such 
payment is made, it is a sufficient compliance with the statute pre- 
scribing that the charter of sach companies must set forth ‘‘the 
time when and the manner in which” the stock shall be paid for. 

Railroad Company vs. Frank, p. 707. 


COURTS. 


The conduct of a district judge who enjoins an execution predicated on 
a judgment of the Supreme Couit, on the ground, as alleged, that 
said judgment, from its terms and under restrictions placed by the 
court which rendered it, is not yet executory, is not amenable to 
the charge that the inferior judge refuses obedience to the man- 
date of the superior court. 

It is competent for the district judge to consider such an allegation, 
and to act according to his construction of the true meaning of the 
judgment. His course will not be interfered with by mandamus. 

State ex rel. Huyghe vs. Judge, p. 99. 


An action (the object of which is the nullity of certain judicial pro- 
ceedings had in a succession, and the payment of a legacy}, when 
allotted to a division of the District Court for the Parish of Or- 
leans, other than that to which the succession proceedings had 
previously allotted, can be properly transferred from the former to 
the latter, on exceptions of defendant. The judge of the division 
to which the case was allotted has no authority to dismiss the 
suit, simply because it was improperly allotted to his division. 

Such action is not necessarily divisible, its purpose being the payment 
of a legacy out of the assets of a solvent succession, though the 
proceedings attacked show it to be insolvent. 

Pironi vs. Riley, p. 302. 


The jurisdiction of a court, competent, ratione matera, represented by 
divisions, may be assented to, in any division before which the 





INDEX. 





COURTS.—Continued. 


cause or matter may be pending. Each division exercises all the 
powers‘of the court it represents. 

Nowhere does the Constitution forbid the trial, without previous al- 
lottment, of cases by the judge of a division of the Civil District 
Court for the parish of Orleans, where the parties do not object or 

- assent to such trial. Ibid. 


The correctness or regularity of the judgment of a competent court, 
making the appointment of an undertutor, cannot be questioned 
or reviewed collaterally, even by the court which had made the 
appointment. His appointment is full proof of his capacity and 
has effect on third persons until set aside by appeal or in an ac- 
tion of nullity. 

Hence, an adjudicatee of succession property cannot set up the nullity 
of the proceedings leading to the sale, on the ground of the alleged 
illegality of the appointment of the undertutor who presided over 
the family meeting which recommended the sale, if the record 
shows that he was appointed by a court of competent jurisdiction. 

Succession of Keller, p. 579. 


A suit for the expropriation of property cannot be tried in vacation, 
but only at a term of the court. 

Telegraph Company vs. Railroad Company, p. 659. 

CRIMINAL LAW. 

APPEAL. ; 

The Supreme Court has no jurisdiction of an appeal taken by the State 
from a judgment quashing an information for an offense punishable 
by fine, or in default, by imprisonment or otherwise than at hard 
labor, as, in auch a case, no fine exceeding $300 can possibly have 
been actually imposed, which is the constitutional requirement. 

State vs. Smith et al., p. 231. 


In an appeal by the State from a judgment sustaining a motion to 
quash an indictment, ralings made in favor of the State cannot be 
discussed, as the accused who has not yet been tried could not 
appeal. State vs. Dubois, p. 676. 


An appeal taken by the State toa judgment quashing the general 
venire of jurors on the ground that the term of court at which it 
was impannelled was irregular and illegal, and presented here 
after the jury had been discharged and the term had lapsed, will 
not be entertained, because any judgment we might render would 
be utterly futile and inconsequential. 
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It might be different if the indictment had been found by the grand 
jury formed out of the venire quashed, which, however, is not the 
case. State vs. Segura, et al., p. 683. 


In criminal cases the Supreme Court ‘cannot consider an appeal the 
record of which contains no plea or matter presenting an issue of 
law involved in the trial. 

The course of attorneys who take appeals in criminal cases to which 
they pay uo further attention, is deserving of judicial censure. 

State vs. Paul, p. 795. 

A motion of appeal in a criminal case must be made in open court (act 
1878, No. 30, p. 56), within ten days after sentence was passed. 
Where the court adjourns on that day, and the motion is made on 
the day of its re-opening, the motion is in time. - 

A transcript of appeal in such a case need not be filed before the open- 
ing of the appellate court, whatever the return day be. It is in 
time if filed for such opening. State vs. Estoup, p. 906. 


Where there is a disagreement between the trial judge and the counsel 
for the accused touching the facts connected with a ruling com- 
plained of, and the record does not enable the appellate court to 
ascertain the exact truth, the statement of the judge appearing in 
the bill of exceptions or otherwise of record should control the 
conclusion of the court ov the controverted points. 

State vs. Hill, et al., p. 927. 


A decree setting aside a judgment of forfeiture of an appearance bond 
is theoretically and practically one granting a new trial and is not 


appealable. State vs. Cole, p. 938. 
BURGLARY. 


Burglary 1s a statutory offense. An information charging that the 
breaking and entering into was done wilfully, maliciously and 
Jeloniously, is not defective for not setting forth that the act was 
done burglariously. State vs. Jordan, p. 340. 

CHARGE. 

A trial judge is justified in refusing to read to the jury the text of a 
law which has no bearing on the prosecution, and can, therefore, 
find no application. 

Doing so would be uselessly charging abstract propositions of law. 

A charge is not improper or illegal; that it was unnecessary that a 
person named in the information, as the owner of the property 
stolen, should be brought to court to testify as to that fact, where 
the ownership is established to the satisfaction of the jury by other 
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grand proof and that, if such ownership is not thus proved, the jury 

ot the should acquit the accused. 

383. Such charge is rather favorable, than injurious, to the accused. 

al the State vs. Primeaux, p, 673. 

sue of It is improper that the trial judge should give to the jury a special 
charge which contains statements of fact, although hypothetically 

which stated, if likely to influence the mind of the jury in reference to 

Be the facts proven in the case. 

195. The judge is not forced to adopt th» language in which defendant’s 

t (act counsel may couch a reqested special charge; he may recast the 

seed. propositions and submit them in his own terms. When special 

de on instructions asked for, are partly correct and partly erroneous, 
the judge is neither bound to affirm nor repudiate it as a whole, 

open- but he may restate it in his own terms. 

. is in State vs. Durr, p. 751. 

106. EVIDENCE. 


A declaration made by a wounded man, who subsequently died from 
his wound, ten minutes after the wound was inflicted, and seventy 
yards from the place where the fight occurred, charging that the 
accused had shot him, is no part of the res gestae, and is, there- 
fore, not admissible in evidence against the accused on trial. 

State vs. Estoup, p. 219. 


unsel 
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Bills of exceptions attached to the record, but unsigned by the trial 
judge, will not be noticed by this Court. 
¢ State vs. Harris, p. 228. 


Where a number of persons are on trial charged in one indictment 
with arson—the burning of a court housee—some as principals and 
the others as accessories before the fact. evidence is admissible as 


against two of the parties to prove that when the building was 
burned, there were two indictments on file therein against them 
for other crimes, in order to show a motive for the commission of 
the arson and as a circumstance going to establish their guilt ; and 
this tact can be proved without firat showing a conspiracy between 
the parties. The question of conspiracy is not involved. 

Where there bad been a conversation between a witness and one of 
the accused in a matter bearing on the charge being tried. it is 
permissible to give the entire conversation, and the witness is not 
to be restricted to what the accnsed said to hiin. 

Where, ‘after the State had closed, a motion is made to discharge one 
of the accused for the purpose of making him a witness for the 
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others, on the ground that no evidence had been adduced against 
him the determination of the motion rests largely within the dis- 
cretion of the trial judge, and where it is refused for the reasons 
stated by the judge that there was inculpatory evidence against 
him, the ruling will not be disturbed, unless it is made clear that 
it was unfounded and arbitrary. 

State vs. Travis et als., p. 356. 

The proces verbal of the coroner’s inquest is admissible for the restricted 
purpose of showing the fact and cause of death. 

The Constitution authorizing the appointment of an assistant coroner, 
his authority to hold inquests is recognized, the holding of such 
inquests being the main and nearly sole purpose for which the 
office of coroner exists 

Where the proces verbal is signed by the assistant coroner, it will be 
presumed that he was the officer who held the inquest, although 
there had been a failure to correct the formal recital that the in- 
quest was held before the coroner. 

It appearing that no hurt to justice resulted to the prisoner, teclhnicali- 


ties will not be strained to avoid a trial and sentence. 
State vs. Duffy, p. 419. 


Narrations of transactions in homicide trials are inadmissible as part 
of the res geste@, unless they are admissions of the party charged.: 
Comments and recitals of observers form no part of the res geste. 
Statements made by them are hearsay. They should be examined 
as to what they saw.° State vs. Oliver, p. 470. 


Proof of the disparity between the size and strength of the prosecutor 
and the accused is inadmissible unless there has been a prima facie 
case of self-defense laid by the defendant, or it has been preceded 
by proof that the accused was the attacking party. 

The statement made by the trial judge in the bill of exceptions, must be 
our guide in determining a dispute as to what was the purport of an 
oral charge delivered by him, and of which the accused complains. 

A motion for a new trial on the sole ground that the verdict is contrary 


to the law and evidence, will not receive any consideration at our 


hands. State vs. Broussard, p. 671. 


Evidence pertaining to collateral issues, disconnected with the charge 
against the accused, cannot be introduced. Same would be con- 


fusing and misleading to the jury. 
The correctness of the refusal of the district judge to sign one bill of 
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exceptions cannot be tested by the presentation and signing of 
another, with reasons assigned. It must be presented in a different 
form of proceeding. State vs. Durr, p. 751. 


That the legality of an officer’s appointment cannot be collaterally at- 
tacked has been so frequently decided, it cannot be regarded as 
an open question. 

A defendant in a civil suit is not warranted in assuming that a person 
acting as an executive officer is a naked trespassers and on resist- 
ing a seizure of his property, if such person is armed with proper 
warrant for making such a seizure, and is acting in pursuance of 
an apparently legal appointment to such office. 

Parol is not the best evidence of the contents of judicial records, suits, 
and proceedings, such records should be produced or their absence 
or loss accounted for. 

The facts and details of a civil suit between accused and other parties 
is not competent evidence on a criminal trial. 

A witness must state facts and leave the jury to draw their own infer- 
«ences therefrom. 

Proof of previous threats cannot be adduced by the accused, until it is 
first affirmatively shown that he was himself previously attacked 
or threatened with immediate danger by the deceased. 

State vs. Brooks, p. 817. 


The true test of the admissibility in evidence of a dying declaration is 
the belief in the mind of the party making it that he would soon 
die. 

It is not necessary to prove expressions implying apprehension of im- 
mediate danger if it be clear that the party does not expect to sur- 
vive the injury, which may be collected from the general circum- 
stances of his condition, as when a party suffering trom a mortal 
wound expresses his desire to make his dying declaration, stating 
that he felt that he was going to die, and that his time was very 
short, and dies a few hours after making the declaration. 

State vs. Newhouse, p. 862. 


While concominant circumstances tending to explain a flight from jus- 
tice, as arising from other motives than consciousness of guilt, are 
admissible, yet proof of subsequent return after some time, and 
submission to arrest are of doubtful admissibility, and at all events 
of too little weight to justify disturbance of judgment because 
excluded. State vs. Monela, p. 868. 


A witness on the stand cannot be permitted, over the seasonable ob- 
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jections of the accused, to testify to what another person has told 
him touching the circumstances of the arrest of the latter, although 
such person so stated in presence cf the accused, who was then in 
actual custody, and the latter did not contradict him and remained 
silent. The prisoner had aright to remain dumb. 

The subsequent declaration of the trial judge in his charge to the jury 
that they were not to infer guilt from such silence, could not cure 
the illegal reception of the testimony. 

The trial judge was unable, as the appellate court is, to know what 
effect the authorized evidence produced on the mind of the jury. 

State vs. Estoup, p. 906. 


In a criminal prosecution it is not competent for the Dietrict Attorney 
to question a State witness as to the cause of his unfriendly feel- 
ings against the accused, which he has admitted on his cross-_ 
examination by the defence, without objection. The inquiry can- 
not be pressed further than the existence of the unfrindly feelings. 


The decision in State vs. Gregory, 33 Ann. 779, affirmed. 
State vs. Jackson, p. 910. 


In a prosecution fur shooting with intent to murder, though the evi- 


dence shows that it would have been murder had death ensued, 
that, in itself, will not be sufficient ground for the jury to infer the 
existence of the intention to murder. If the mortal blow is un- 
lawful and malicious and death ensues, the perpetrator is guilty of 


murder, although he did not intend to murder. 
State vs. Evans, p. 912. 


In cases of conflicting statements of facts, in bills of exceptions, be- 
tween judge and counsel, the Supreme Court will accept the 
stateme nts of the judge; unless proper means are taken by coun- 
sel to vindicate their contention. 

Evidence taken in support of a motion for new trial will not be con- 
sidered on appeal if it is not embodied in, or made part of refer- 
ence of a bill of exceptions. 

An attack by the defense on the veracity or credibility of a State wit- 
ness, may be legally met in rebuttal by the State by testimony to 
sustain the assailed witness. 

If the attempt is to show that the witness had previously made state- 
ments or declarations contradictory to his testim.ny on the trial, 
it is competent for the State to show that soon after the occur- 
rences which he relates, he had made to persons other than the 
impeaching witnesses, declarations in harmony with his testimony 
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on the trial, although the particulars of his statements thus made 
are not admissible. State vs. Waggoner et al., p. 919. 


The declarations of a party voluntarily made, during the preliminary 
examination of a prosecution of another party, are admissible 
against the witness,in a prosecution of himself; the more so 
when the witness sought to incriminate some other one and de- 
pose to his own innocence. 


On the trial of a motion in arrest, charging omissions and informalities 
in the minutes of the court, the trial judge has authority to order 
corrections made, so as to have the minutes conform to the facts, 
when the same are to his personal knowledge and recollection. 

In the absence of any further complaint, the corrections made will be 
considered as having been properly made, and as showing the real 
occurrence of facts. State vs. Lewis et als., p. 1110. 


FORGERY. 


A written acknowledgment that A has picked so many pounds of cot- 
ton, purporting to be signed by the proper party, amounts toa 
note or order for the payment of money. Under a charge of 
forgery, it can serve as a basis for an indictment. 

Whether such instrument was or not used for the purpose of drawing 
money, is a matter of fact within the province of the jury. 

State vs. Jefferson, p. 331. 


INDICTMENT. 


In an indictment charging in a single count both burglary and larceny, 
verdict for larceny alone sustained. 
State vs. Morgan, p. 214. 


The fact that the final report of the grand jury was not drawn by a 
member of that body, nor by the District Attorney, but by an 
attorney at law, called to draft the report. will not invalidate an 
indictment found by the jury, where it does not appear that the 
attorney was present at any of their deliberations, or otherwise 
assisted them in their proceedings and findings. 

State vs. Harris, p. 228. 


An amendment of an indictment or information in a case of larceny, 


changing the name of the alleged owner of the stolen property, 
may be allowed after arraignment, and the accused cannot com- 





1144 INDEX. 


CRIMINAL LAW.—Continued. 


plain, after conviction, that he was not arraigned under the 


indictment or information as amended. 
State vs. Dominique, p. 323. 


Where an indictment contains a charge against certain of the defend- 
ants as principals and another charge against others as accessories, 
it is sufficient that it close with the usual words “contrary to the 
form of the statutes, etc.,” and this language need not be repeated 
after each count. State vs. Travis et als, p. 356. 


When the accused has been once tried upon a valid indictment, and an 
improper verdict has been rendered by the jury, from which he 
has been relieved by the court, upon a motion for new trial and 
one in arrest of judgment, such former trial does not operate a bar 
to a further prosecution of accused upon the same indictment and 


cannot sustain the plea of “twice in jeopardy.” 
State vs. Oliver, p. 470. 


Under sections 1049 and 1052 and others the Revised Statutes, which 
are similar to the Victoria Statute of England on the same sub- 
ject, the common law requirements as to the framing of indict- 
ments have been relaxed; and it is sufficient to charge the crime 
in the words of the statute, without setting out the particwar acts 
constituting the special offense charged iv the indictment. State 
vs. MeGrau, 37 Ann. 292. State vs. Tisdale, p. 476. 


An indictment accusing a person of ‘“‘maliciously, feloniously and will- 
' fully assaulting another by shooting at him,” prefers a charge 
within tne scope of Sectiov 792 of the Revised Statutes, which 
contemplates four distinct offenses by means of an assault: one 
by “willfully shooting at,” the second “with intent to commit 
murder,” the third ‘“‘with intent to commit rape,” and the fourth 
“with intent to commit robbery.” In charging the ‘‘assault by 
willfally shooting at.” the pleader is not bound to aver or qualify 

the intent with which the assault was made. 

In such a case it is correct to instruct the jury that to convict the 
accused as charged, they must reach the conclusion from the evi- 
dence that if death had ensued from the deed it was manslaugh- 
ter. 

In drawing indictments and informations for satutory offenses, district 
attorneys would facilitate the administration of justice by confin- 


ing themselves within the words of the statute. 
State vs. Brady et al., p. 687. 
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Where in a single transaction a party commits two distinct crimes, so 
related to each other that proof to sustain one need not involve 
the proof necessary to sustain the other, indictments will lie for 
both, and conviction of one will not bar the other. 

Thus when one, entrusted by A with cotton for a particular purpose, 
obtains money thereon from B, by falsely representing himself as 
owner and selling to him, he may be indicted as well for embez- | 
zling A’s cotton, as for obtaining B’s money under false pretenses ; 
and conviction of latter offense will not sustain autrefois convict to 
the other. State vs. Faulkner, p. 811. 


In a prosecution for obtaining money or property by false pretenses, 
the indictment must contain averments that the accused made 
false representations of a state of things past or present, and it 
will not be good if the alleged false representations refer to the 
future only. 

A promise is not a pretense within the meaning of the statute, even 
when the party making the same does not intend to keep it. 

Hence an indictment charging the defendant with falsely offering or 
promising to procure the release on bail of a person in actual cus- 
tody, by means of which he obtained money, does not disclose an 
offense eovered by the statute. State vs. Colly, p. 841. 


Where the record exhibits no showing whatever of the return and pre- 
sentation of the indictment by the grand jury into open court, the 
defect is fatal. State vs. Pitts, p. 914. 


One may be indicted by a name other than his true one, if he is some- 
times called by it, answers to it when called, and makes an ap- 
pearance in court demanding relief ander it. 

The provisions of act 124 of 1874, making a distinction between grand 
and petit larceny do not conflict with, or repeal those of section 
814 of the Revised Statutes, denouncing the crime of horse steal- 
ing. 

An immaterial and impossible date in an indictment may be corrected 
at any time, particularly when the date is not of the essence of the 
offense charged. 

It is the right and the duty of judges to cause proper corrections to be 
made in the minutes of their courts, to the end that same may con- 
form to the truth; especially when errors, or omissions are within 
their personal knowledge. 

It is not pecessary that the minutes should show that the defendant 
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was present at the time a motion to quash is tried, nor when an 
indictment is amended in an immaterial matter. 
State vs. Pierre, p. 915. 


An indictment containing the charge of an “assault with an intent to 
commit murder,” and a charge of “inflicting a wound less than 
mayhem,” is not vicious for duplicity, as the two offenses can grow 
out of the same act, are kindred offenses and were incorporated in 
separate counts. State vs. McDonald, p. 959. 


An indictment for a statutory crime need not follow the exact words of 
the statute in setting forth the offense, it is sufficient if the words 
employed are of equivalent import and clearly convey the true 
and complete meaning of the language used in the statute. 

An indictment under section 903 for the embezzlement of moneys of 
the “ Board of School Directors of the parish of Red River, which 
said money had been then and there entrusted to him as treasurer 
of the public school funds of said parish, etc.,” sufficiently em- 
bodies all the elements of the offense dencunced in the statute, 
viz.: Ist. That the money was public money, being school funds. 

- 2d. That defendant was a public officer, being treasurer of the 
public school fund, an office created by law. 3d. That the entrust- 
ing to him, “‘ as treasurer,” was an entrusting for “ safe keeping 
or disbursement,” as required by the statute. On the last point, 
the law creating the function of treasurer of the school funds, de- 
fines his duties to be exclusively those of “safe keeping or dis- 
bursement,” and, moreover, the term treasurer, as donating a pub- 
lic or private office, has a well-settled signification as ‘‘ the title of 
an officer to whom funds are committed to be kept or disbursed.” 

Attention of prosecuting officers is called to the “ practical hints ” as 
to drawing of indictments, contained in Bishop on Statutory 
Crimes, § 386, an observance of which would obviate the frequent 
questions as to the validity of indictments. 

State vs. Eames, p. 986. 


An indictment, or information, which contains an averment negativing 
prescription, presents a material issue of facts, which a jury can 
alone decide. 

It is the duty of the Auditor of Pubiic Accounts to direct prosecutions 
in the name of the State, against officers or individuals who, by 
any means, become possessed of public money and fail to pay the 
same upon due and proper demand therefor. 

On the trial of such offenders as may be charged with having possessed 
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themselves of a portion of the public money, by means of Auditor's 
warrants drawn upon the State Treasury, a transcript from his 
books is competent evidence. State vs, Strong, p. 1081. 


INFORMATION. 


In an information for uttering a forged order for the payment of money 
the pleader is not required to state the name of the person on 
whom the order was passed, or that of the person whom the ac- 
cused intended to ‘defraud. State v. Adams, p. 238. 


In case of loss of the original information in a criminal cause, a duly 
certified copy thereof, taken from the record book, may be substi- 
tuted therefor, upon which copy the trial may proceed. Act 17 of 
1878. State vs. Thomas, p. 318. 


JURISDICTION, 


When a party is prosecuted for crime under a law alleged to be uncon- 
stitutional, in a case which is unappealable, and where a proper 
plea setting up the unconstitationality has been overruled by the 
judge, a proper case is presented for the exercise of our supervis- 
ory jurisdiction in determining whether the judge is exceeding 
the bounds of judicial power in entertaining a prosecution for a 
crime not created by law. 

The Civil District Court for the parish of Orleans has no control, 
direct or indirect, over the Crimival District Court, and no injunc- 
tion or order of any kind issued by the former can have effect to 
curtail, restrain or suspend the jurisdiction of the latter court. 

If the district attorney, joined as respondent, has violated an injune 
tion of the Civil District Court, to the prejudice of relators, their 
relief lies not in an appeal to our supervisory jurisdiction, but to 
the punitory powers of the court which issued the injunction. 

Act No. 18 of 1886, known as the Sunday law, does not violate either 
Act 4 of the Constitution of the State concerning religious liberty, 
nor the 14th Amendment of the Constitution of the United States, 
nor Art. 1 nor Art. 6 of the State Constitution, touching the con- 
stitutional protection of “life, liberty and property,” and guaran- 
tee of equal protection of the laws. 

Said act is a valid exercise of the police powers of government, the 
nature, extent and grounds of which are discussed and expounded, 
and therefore subject to none of the constitutional inhibitions 
urged. State ex rel. Walker and Merz vs. Judge, p. 132. 


This Court has no jurisdiction of a criminal case wherein a fine of 
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three hundred dollars has not been actually imposed; and when the 

crime charged is not punishable with imprisonment at bard labor 

in the penitentiary. State vs. J. Mack Smith, recently decided, is 

affirmed. State vs. Smith, p. 320. 
JURY. 

The rule that the right of peremptory challenge is waived when the 
juror is passed over to the opposite party, cannot be maintained 
without qualification ; but it must be exercised before the juror is 
accepted by the opposite party and commenced to be sworn. 

Neither the prosecution nor the accused, though he be one of two, or 
more, jointly indicted and on trial, can be heard to complain ‘of 
peremptory challenges tendered by the other. 

State vs. Durr, p. 751. 


An order made by the judge, in course of a trial, in anticipation of the 
oxhaustion of the regular jury panel, directing the sheriff to sum- 
mon fales jurors and hold them to serve, if necessary, for the pur- 
pose of saving time and advoiding delay, is not illegal, and will 
not invalidate a jury formed from such talesmen tendered only 
after exhaustion of the regular panel. 

When immediately after the swearing in of the complete jury, and be- 
fore any further proceeding is taken, one of the jurors is incapaci- 
tated by illness from serving, the judge may excuse him and fill 
his place from the panel, particularly when the bill of exception 
exhibits no denial of any rights accruing to accused on account of 
such action. State vs. Moncela, p. 868. 


In all criminal trials the State is entitled to six peremptory challenges 
for each of the parties who are jointly on trial. 
The discretion of the trial judge to discharge jurors on the panel for 
reasons satisfactory to lim will not be 1eviewed on appeal. 
State vs. Waggoner et al., p. 919. 


Notwithstanding the defendant’s challeoges have been exhausted, at a 
time when one made by the counsel for the State is sustained, no 
ground of complaint is afforded the former. 

The right is that of selection ‘and not that of rejection by the State. 

State vs. Carriés, p. 931. 


NEW TRIAL. 

A new trial will not be granted for matters which the accused, not 
having availed himself thereof at the proper time, is presumed 
to have waived. 
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Counsel for accused having withdrawn from his case on the day of the 
trial and the case having been subsequeutly called for trial and 
proceeded with without request for counsel or application for con- 
tinuance or any objection of any kind by accused, he cannot, after 
conviction, require a new trial on the ground that he was taken by 
surprise and was ignorant of his rights. The judge committed 
no error in allowing the trial to proceed, and defendant’s applica- 
tion for new trial, having no basis of legal error, is addressed 
simply to the discretion of the judge. 

The latter being better qualified than this Court to determine whether 
the interests of justice required a new trial, the exercise of his 
discretion will not be interfered with. 

The State of Louisiana vs, Ellick Walker, p. 19. 


Refusal of new trial will not be disturbed when the grounds assailed 
consist of alleged irregularities in the course of the trial to which 
no exception was taken at the time of their occurrence. 

State vs. Boyce, p. 229. 


The refusal of a new trial on the ground of newly-discovered evidence 
will not be overruled, when the evidence is cumulative only, and 
not supported otheswise than by the affidavit of accused ; or when 
the evidence, which is supported by the affidavit of the proposed 
witness, must necessarily have been known to accused before his 
trial. State vs. Hanks, p. 234. 


Applications for new trial on the grounds of newly discovered evi- 
dence are entitled to no consideration when the affidavit of the 
party convicted is uncorroborated. State vs. Adams, p. 238. 


An application for a new trial, for the purpose of proving the insanity 
of the accused, must be supported by evidence tending to substan- 
tiate the mental aberration of the accused, else the trial judge 
may decline to grant it. State vs. Hebert, p. 319. 


A motion for a new trial, unaccompanied by any bill of exceptions to 
the ruling thereon. will not be examined. Unless the record con- 
tains either a bill of exceptions, motion in arrest of judgment, 
assignment of errois, or error patent on its face, the judgment 
will not be disturbed. State vs. Darrow, p. 677. 


The refusal of a new trial in a criminal case cannot be reviewed on 
appeal if no bill of exceptions was reserved from the ruling of the 
district judge on the motion for a new trial. Numerous previous 
decisions reaffirmed. 
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A complaint involving a matter of fact not patent on the face of the 


record cannot be presented in a motion in arrest of judgment. 
State vs. Pete, p. 1095. 


An application for a new trial, predicated on newly discovered testi- 
mony, is properly refused if it appears from the judge’s assignment 
of reasons in the bill of exceptions reserved, that it was cumula- 
tive only. 

The judge has the right to direct that proper corrections be made in 
the minutes, so as to conform same to the facts within his personal 
knowledge, even after the trial and verdict has been rendered. 

State vs. Harris, p. 1105. 
RAPE. 

The conclusive presumption of the English common law that a male 
infant under the age of fourteen years is physically incapable of 
committing the crime of rape, was based entitely on the physio- 
logical fact that, under the climate and other conditions prevail- 
ing in England, puberty is very rarely attained under that age. 

The contrary being unquestionably the fact in Louisiana, the rule has 
no application ; following 2 Pick, 30; 2 Parker, 174; 14 Ohio, 222; 
17 id. 515, 521. State vs. Jones, p. 935. 

STATUTES. 

Sections 790 and 791 R. S. are designed to punish a generic offense— 
shooting with a dangerons weapon, with intent to commit mur- 
der, and they define its grades. 

In certain circumstances death is the penalty ; in others hard labor is 
inflicted. 

The sections may be regarded as one law justifying a verdict under 
either. State vs. Wilson, p. 203. 


Section 1047 Rev. Stat. authorizes the judge to allow amendment of the 
information or indictment for larceny, tor the purpose of correcting 
the allegation thereof as to the ownership of the property stolen, 
when satisfied that such amendment will not prejudice the de- 
fense. The ownership of a particular person is not an essential 
ingredient of the crime of larceny, and when the thing charged to 
have been stolen is otherwise fully identified, thus putting the ac- 
cused properly on his defense as to the subtantial fact, the error 
as to the person alleged to be the owner is immaterial and properly 
subject to correction by timely amendment. The statute is not 
repugnant. to Art. 8 of the Constitution. The decision in Morgan’s 
case, 35 Ann. 1139, is not applicable. State vs. Hanks, p. 234. 
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Act No.8 of the Extra Session of 1870, entitled an act relating to crimes 
and offenses, is not unconstitutional. Reaffirming State vs. Tay- 
lor, 34 Ann. 798. State vs. Dubois, p. 676. 


Although a pocket-knife be not eo nomine a dangerous weapon within 
sec. 932 of R.S., it may, by its use, be considered such, under sec. 
794 R.S., which provides punishment for the infliction, with a 
dangerous weapon, of a wound less than mayhem. 

A count, charging that the accused “ with a certain dangerous weapon, 
commonly called a pocket-knife, did feloneously inflict a severe 
wound less than mayhem on the body of,” when proved, justifies a 
verdict of guilty. 

The ruling in 38 Ann. 942 has no bearing here. 

State vs. Scott, p. 943. 
TRIAL. 


Where the case shows lack of diligence, and where the motion for con- 
tinuance exhibits no reasonable certainty of being able to procure 
the attendance of the absent witness at a future day, the ruling of 
the court refusing continuance will not be disturbed. 

State vs. Morgan, p. 214. 


A motion for a continuance, made at the first trial of a prosecution for 
a capital offense, charged to have been committed nine days be- 
fore, ought to be granted, when it appears that it is only on the 
preceding day that accused could and did secure counsel, and that 
such counsel had no reasonable time to prepare the defense. Pre- 
cipitancy, instead of accelerating at times procrastinates the trial 
of offenders. State vs. Brooks, p. 239. 


The absence of the accused, in a case of larceny, from the court-room 
at the hearing of a motion of the State’s attorney for the amend- 
ment of his information, with a view to an alteration of the name 
or surname of the owner of the stolen property will not vitiate the 
proceedings. His presence in court is required only at the trial of 
his guilt or innocence, and not during all other preliminary or 
secondary proceedings, involving matters connected with the form 
or conduct of his trial. State vs. Dominique, p. 323. 


In the trial of a criminal case, neither party should be allowed to in- 
troduce new or additional testimony after the evidence has been 
closed, after the argument has been made, after the judge has 
given his general charge to the jury, and when he is about to give 
a special charge requested by counsel for the accused, on a point 
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which the district attorney had omitted to support by evidence, 
and for the introduction of which he seeks to re-open the case. 


There must be an end to the examination of witnesses in all trials. 
State vs. Paul, p. 329. 


Continuance on the ground of absence of witnesses, who are out of the 
State and beyond the process of the Cout, will only be enforced in 
strong and clear cases in which three elements must concur: (1) 
Materiality and admissibility of the evidence ; (2) due diligence ; 
(3) affirmative showing that the absent witnesses can and will be 
produced at the future term. 

The judge a quo, having exhibited strong reasons, showing that these 
requirements have not been complied with, and having concluded 
that the application was made for delay, his ruling will not be in- 
terfered with. State vs. Duffy, p. 419. 


This Court has frequently signalized its indisposition to interfere with 
the large discretion necessarily confided to trial judges in matters 
of continuances, except in cases manifestly arbitrary and uojust. 


A continuance is properly refused, when the accused fails to comply 


with the rule of court requiring the address and locality where 
witnesses can be found and served, and otherwise fails to use due 
diligence ; also where the facts intended to be proved by the ab- 
sent witness, can be and is testified to by a witness present, or 
even the defendant, availing himself of the provisions of Act 29 


of 1886, and the testimony would be cumulative only. 
State vs. Primeauz, p. 673. 


Under the laws of Louisiana the accused in a criminal prosecution has 
no right to exact a list of the State witnesses. Hence the District 
Attorney cannot be required by the court to furnish such a list as 
a condition precedent to a trial of the cause. 

Au order to that effect by a District Judge cannot be justified as rest- 
ing on his judicial discretion, and not being sanctioned in law it 
must be rescinded. State ex rel. Wickliffe vs. Judge, p. 847. 


A motion for a continuance, based on an affidavit which is insufficient, 
cannot be allowed. 

A motion to compel the State to elect between two counts, which does 
not set forth the grounds upon which it rests, cannot be granted. 
The overruling of it cannot be reviewed on appeal, when the bill 
taken to the refusal of the court to order the election, does not set 
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forth either those grounds or those on which the action of the trial 
judge was predicted. State vs. Bassenger, p. 918. 
VERDICT. 


It is not every error in the ruling of a judge during the progress of the 
trial that will justify the setting aside of the verdict. 

To warrant such action on the part of the court it must be so grave an 
error as to induce the belief that but for its commission a verdict 
favorable to the occasion might have been returned. 

State vs. Hill et al., p. 927. 


In case a jury returns into court a verdict which, in the opinion of the 
trial judge, does not conform to the charge in the indictment, or 
to any lesser offense of the same kind, he may remand the jury, 
under proper instructions, to correct it. 

In this manner the delay and expense of a new trial may be avoided 
and same object attained. State vs. Harris, p. 1108. 


DAMAGES. 


The owner of lands, who allows a railroad company to occupy and use 
the same for the construction of its road and other appurtenances 
necessary to the operation of a railroad, without remonstrance or 
complaint, will be held to have acquiesced therein, and such a 
waiver will bar his action to dispossess the company. 

But such a waiver will not defeat his right of action for damages or for 
the value of the lands taken by him. Affirming St. Julien vs. 
Railroad, 35 Ann. 924. 

Lawrence vs. Railroad Company, p. 427. 


If the interference of the employer in the work, or any of its details, re- 
sults in the doing of anything, as a part of the work, from which 
damage ensues to another, the employer is liable. 

If one permits the establishment of a public nuisance upon property 
under his control, though incidental to a work otherwise lawful, he 
will be liable. 

When an obstruction or defect, caused or created in a public street, is 
purely collateral to the work contracted to be done, and is entirely - 
the result of the wrongful acts of the contractof or his workmen, 
the employer is not liable. Davie vs. Levy & Sons, p. 551. 


It is the legal duty of railroad companies, as carriers of passengers, to 
provide platforms and other accommodations for passengers who 
degire to take these trains at stations where passengers are usually 
taken on or put out; to furnish safe and proper means of ingress 
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and egress to and from trains, platforms, station approaches, etc., 
and to furnish at night sufficient lights to securely guide the way 
and the steps of their passengers, as well as servants necessary to 
inform them and instruct them as to the location of the trains and 
as to the usual and the safest mode of reaching them. 

This rule which courts must rigidly enforce, is violated by a railroad 
company which, for any reason, leaves one or more coaches of a 
passenger train Outside of the depot yard or station grounds at 
which the train stops to take on and put out passengers, and 
which thus obstructs at night the lights so placed by the city as to 
lighten both sides of the track on which the train stands. 

Hence, a railroad company is responsible for injuries received by a 
passenger seeking to board one of its trains at night, who finds no 
one to inform him how to reach the sleeping car attached to the 
train, which is left standing outside of the yards, and to which a 
sidewalk, erected by the company under a contract with the city, 
leads in a direct route, which the passeager follows, and from 
which he falls by reason of defective or insufficient lights at that 
part of the station approach. 

It is not contributory negligence in a passenger who goes outside of 
the station yard to enter the coach which he desires, when that 
coach is left standing outside of such yard, and when a sidewalk, 
erected by the company and under its control, leads directly to 
such coach. 

Damages allowed by a jury will not be increased on appeal unless 
manifestly inadequate. Moses vs. Railroad Company, p. 642. 


Suits against railroad companies for damages may be brought in the 
parish where the damage was done or the injury received. 

Where the speed of railway trains is not regulated by statute, unless 
in exceptional cases, the existence of a high rate of speed does not 
argue a fault on the part of the company. 

The reasonable rule is that the highest rate of speed is proper and 
legitimate consistent with the safety of the passengers. 

A person cannot recover for an injury to which he has contributed by 


his own wanteof ordinary care. 
Houston vs. Railroad Company, p. 796. 


Plaintiff, walking on an elevated plank-walk, constructed alongside of 

its track at a station by defendant for the use of passengers and 
the public, heard a train approaching behind him, and moved to 
the middle of the walk, where he would have been safe from be- 
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ing struck by any passing car of the ordinary width. The ap- 
proaching train, however, was a construction train of peculiar 
build, having its brakes attached to the side of the cars instead of 
at the ends, and thus causing the break-wheels to project some 
fourteen inches beyond the edge of the car. This wheel being of 
the height of plaintiff’s head, struck him as the train passed and 
knocked him senseless, inflicting severe injuries. 

Held, that plaintiff had the right to be on the walk, and to suppose 
himself in safety while occupying it at a point beyond the projec- 
tion of all ordinary trains, and that he was guilty of no negli- 
gence. 


Held, that defendant’s employee seeing him there, and knowing the 
extraordinary projection of his brakes, was bound to recognize his 
danger, and guard against it; and hence, was guilty of negli- 
gence. 

The court is averse to increasing the verdicts of juries, who rarely 
underestimate damages ; but when the jury has failed to do jus- 
tice, the court, in the exercise of its jurisdiction, must do it. 


The verdict in this case is manifestly insufficient, and is increased from 
$100 to $600. Sullivan vs. Railroad Company, p. 800. 


Plaintiffs, having sold a locomotive to defendat at a price of $2060, 
subject to latter’s right to reject it after trial, defendant did reject 
it. Agreement then made that defendant should further use the 
locomotive for twelve days, at end of which he was either to de- 
liver it or pay the price. He afterwards refused to do either and 
held and used the locomotive. Plaintiffs claim damages for torti- 
ous conversion in the value of the locomotive fixed at a higher 
amount than the price originally agreed. Case was tried by jury 
ou this issue, plaintiffs asserting value to be greater and defend- 
ant asserting it to be less than the price. Jury found for greater 
sum. Held: that defendant having abandoned the sale and 
sought to reduce his liability below the price, cannot now set up 
the price as the measure of his debt. Had the jury found a less 
amount, the plea would not have been heard. 

Plaintiffs are not entitled to special damages for attorney’s fees in this 
suit and amendment to that effect refused. 


The verdict of the jury, being based on their estimate of conflicting 


evidence and being expressly approved by the judge, will not be 
disturbed. Fox & Co. vs. Jones, p. 929. 
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There is no authority in any one to treat as a nuisance that which is 
not so, and whoever assumes to abate, as a nuisance, that which is 
not_so, acts at his risks and perils. 

A company which undertakes, under a contract with a municipal cor- 
poration, t® do a work of public improvement, such as laying a 
fire alarm telegraph, has no right to invade the premises.of an 
abutting proprietor and cut off limbs of trees overhanging the 
sidewalk, and which do not obstruct the use of the sidewalk, or 
when the posts and wires could have been, with less or no incon- 
venience, located elsewhere. 

Even then, it has not the right to cut off branches so as to leave in 
the foliage an open space ranging in circumference from 25 to 40 
feet, for the purpose of passing an almost imperceptible wire. 

The city with whom the contract was made did not grant to the com- 
pavy the right of committing the acts complained. While the 
rights of corporations will be recognized, the obligations under 
which they are to respect those of others must be enforced. 

The damage done can not be said to be irreparable. Time will surely 
restore the original condition of things. 

Tissot et al. vs. Telegraph Company, p. 996. 


Under a written contract by which the contractor agrees to demolish 
a building, but containing a clause that “the work of demolition 
is to be carried out according to the directions of the supervising 
architect, whose decisions on all points I agree to accept as final,” 
held: that this operated such a reservation of control over the 
work as prevented the contractor from being independent, and 
created the relation of master and servant. 

Held: That even if the relation of contractor and contractee existed, 
yet, if the latter personally interferes in the work, or some part of 
it, he is responsible for any injury to a servant of the contractor 
occasioned by such interference. 

Held: If an injury results to a servant from the combined negligence 
of the.master and fellow-servant, the master is responsible not- 
withstanding the contributory negligence of the fellow-servant. 

The master is repsonsible for the negligence of a servant who stands 
as his vice principal and direct representative, invested with his 
own authority over inferior servants, and the latter, when injured 
by such negligence, are not barred by the doctrine of fellow-ser- 


vant. 
A servant is only bound to see patent, not latent, defects; mere 








DAMAGES.—Continued. 


knowledge of defects will not bar recovery for resultant injury 
unless accompanied by knowledge that they are necessarily dan- 
gerous, and he has a right to rely on the superior knowledge and 
judgment of his master, and to act on the assumption that the 
latter will not expose him to evitable risk, and has taken proper 
precaution to guard him from danger. 

When the master has created the danger, he is bound to guard against 
it, and if he himself does not know or believe that the danger ex- 
ists, he cannot require superior knowledge and judgment from 
the servant. Tutriz vs. Sellers & Co., p. 1011. 

DIVORCE. 


The charges of abandonment, defamation and attempt on plaintiff’s 
life, on which the claim of separation from bed and board is 
claimed, are not proved. 

The charge of adultery on which immediate divorce is claimed, is sup- 
ported by no sufficient evidence after the incident of March, 1884, 
which was fully condoned by plaintiff. 

Where the conduct of the husband indicates a real intention to have 
his wife transgress or, at least an intention to allow her to do so 


undisturbed and unprevented, this constitutes connivance, and 
operates as a bar to the suit. 


Bourgeois vs. Chauvin, p., 216. 

A demand for divorce, on the charge of adultery, may be cumulated 
with a demand for a separation from bed and board. 

The simple confession, by one of tlre spouses, of adultery, is, of itself, 
insufficient to authorize the dissolution of the marriage. Addi- 
tional facts must be shown to justify the decree. 

Possession by the accused party, of suspicious mixtures, which were 
taken by physicians and druggists to have been remedies for some 
venereal disease, is circumstantial evidence, that may be consid- 
ered in connection with other facts that are proven in the case; 
but not sufficient to establish his guilt. 

Proof of intemperance since the filing of the suit may be administered, 
not to prove a substantive cause, but to show a continuing habit. 

Proof of gambling is admissible in support of the charges of squan- 
dering money and debauchery. 

What are habitual intemperance and excesses which render it insup- 
portable for a complaining wife to longer continue marital relations 
with her husband, is a question for the court, and not the party, to 
decide. 
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DIVORCE.—Continued. 

Habitual intemperance is the constant indulgence in such stimulants 
as wine, whisky, or brandy, whereby intoxication is produced. 

It is not their ordinary use whereby drunkenness may be occasionally 
produced ; but the abuse of them, so long continued that the habit 
becomes fixed and confirmed. 

The evident object of the separation of husband and wife from bed 
and board was to affurd the offending party ample time and op- 
portunity for reformation ; and to the party complaining, to un- 
derstand the situation and determine the propriety of making a 
reconciliation. 

The patience and forbearance of the wife during her long endurance 
of the cruel treatment of her husband, while entertaining hope of 
his reformation, should not be mistaken for condonation or recon- 
ciliation. It serves rather to strengthen than to weaken her cause 
of action. Mack vs. Handy, p. 491. 


DONATIONS. 


The rights and obligations arising under acts passed in one State to be 
executed in another, respecting the transfer of real estate in the . 


latter, are regulated in point of form, substance and validity by the 
laws of the State in which such acts are to have effi ct. 

An act of donation drawn up in Louisiana, in the form in which such 
acts are required to be put in Georgia, to convey real estate in 
that State, is valid, although not passed before a notary and two 
witnesses, as the laws of this State prescribe, under pain of 


pullits. 

Under the law of Georgia, a donation is presumed to be accepted un- 
less the contrary is shown. 

Although, in general, a case will not be remanded for the reception of 
evidence which could have been and was not offered, parties, in 
exceptional instances, may be allowed a remanding where the 1ul- 
ings of the trial judge during the proceeding are at variance with 
his finding on the merits, and the party asking the »emanding ab- 
stained from offering evidence which the judge would have ruled 
out as superfluous. Succession of Larendon, p. 952. 


ESTOPPEL. 

A party is not estopped by judicia] declations made for the purpose of 
simplifying proceedirgs and for the common interest and con- 
venience of all parties concerned, and which have neither misled 
nor. damaged anyone. Succession of Harris, p. 4438. 
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ESTOPPEL.—Continued. 


Notwithstanding the exclusion of parol testimony for the purpose of 
correcting, amending or supplementing the return of the sheriff 
upon a citation, the party urging it as an objection will be estop- 
ped, if he has previously introduced parol testimony on the sub- 
ject. Mohr, Hanneman & Co. vs. Marks, p. 575. 


EVIDENCE. 

The best evidence must be produced. 

A copy of a copy is not admissable in evidence unless the original is 
alleged and proven to be lost, and that a copy thereof cannot 
be obtained. C. C. 2268, 2269, 2270, 2279, 2280; 6 N.S. 208; 2 Ann. 
998 ; 6 Ann. 683; 7 N. 8.550; 5 N.S. 175; 13 L. 536. 

Mercier et al, vs. Haman, p. 94. 


Positive testimony on a given point always predominates over negative 
testimony on the same point. 
Socola vs. Chess-Carley Company, p. 344. 


A stale demand long withheld from presentation or prosecution, until 
he, against whom it is preferred, has died, is regarded with dis- 
favor. It must be established, when no hinderance was in the way, 
with more than reasonable certainty. The unfavorable presump- 
tion, created by the delay, can be removed only by peculiarly 
strong and exceptionally conclusive testimony. 

Wood vs. Egan, p. 684. 


The law does not permit an attorney-at-law to give in evidence any- 
thing that has been confided to him by his client without his 
client’s consent. The privilege is not that of the attorney but of 
the client. Such testimony is incompetent. It does not matter 
that the relations of client and counsel have ceased, or that the 
client be dead. Morris vs. Cain et als., p. 712. 


Acts acknowledged before a Louisiana commissioner have no effect as 
authentic acts unless the acknowledgement takes place also before 
two witnesses, legally competent. 

Otherwise, they remain acts under private signature, which are inad- 
missible in evidence, until the signature is proved. 15 Ann, 392; 
22 Ann. 457, affirmed. 

Admission in evidence to prove rem ipsam, of a document which is not 
authentic and the signature to which is not proved is irregular. 
The document ought not to have been received at all. 

The judgment of non-suit, rendered by the lower court, is justified. 

Leibe vs. Hebersmith, p. 1050. 
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EVIDENCE.—Continued. 

The rule of evidence is well recognized and well settled: that, where 
a litigant resorts to the declarations of another, he must take the 
whole or none. They are a unit. He cannot use the portions 
favorable and repudiate the rest. 

It has, accordingly been held that, where such party introduces in evi- 
dence, without qualification, an instrument of writing, in which 
the other party has an interest, he cannot be permitted to impeach 
or gainsay the verity of its statements. 

Kallman vs. His Creditors, p. 1089. 













EXECUTORY PROCESS. 






Executory process can issue on the pledged note, although the plaintiff 
annexes unauthentic evidence of the debt due him and secured by 
the pledge. Insurance Company vs. Lozano, p. 321. 






An order of seizure and sale must be supported by authentic evidence 
exclusively. 

Such an order. is improperly granted without authentic evidence of 
the transfer of notes by indorsement. 


In executory proceedings the judge cannot entertain as evidence mat- 
ters in pais. Van Raalte vs. Congregation, p. 617. 


EXPROPRIATION. 












In an expropriation proceeding for a right of way the verdict of a 
jury of the vicinage, composed of land owners, and presumed to 
be familiar with the value of the land sought to be expropriated, 
will not be disturbed by this Court unless it is found to be incon- 
sistent with the proof in the record, or entirely unsupported by 
evidence. Railroad Company vs. Frank, p. 707. 









FEES. 


Act 33 of 1870, fixing fees of appraisers in succession cases, does not 
apply to fees of experts in insolvencies, which are to be allowed 
on the basis of quantum meruit. Where the allowance is fair and 
reasonable, it will not be increased. 

Mullan vs. His Creditors, p. 397. 









Attortieys’ fees, stipulated in a mortgage act in case of non-payment 
of the debt at maturity, are due when the mortgagee is bound to 
employ counsel to collect his claim, and such counsel represents 
-him in the insolvency proceedings. Ibid. 
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FORCED HEIRS. 


Since the amendment to article 2239 C. C., forced heirs are not re- 
stricted in their right to annul simulated contracts of those from 
whom they inherit by parol evidence, to their legitime. The 
right of action in such case is now anlimited. 

“Such an action is not barred by prescription of one, five or even ten 
years. 

Where a party dies holding property under a simulated title, and de- 
vises his estate to a universal legatee, such universal legatee suc- 
ceeds to the testator’s rights with their defects and is charged with 
his author’s defects, infirmities and bad faith. 

Spencer et al. vs. Lewis et al., p. 316. 


By the act 5 of 1884 the right of forced heirs to establish by parol the 
simulation or acts or conveyances executed by those from whom 
they claim to inherit extends to the entire estate, and the restric- 
tion of such right to the legitime is removed. 

Cole and Husband et al. vs. Cole et al., p. 878. 


In the absence of proof that an act of sale, under private signature, at- 
tacked by forced heirs, as designed to serve as disguised donation, 


was such in the intendment of the parties the court will not pass 
upon the sufficiency of the act sous seign privé, as translative of the 
property. 

The sales of immovable property made by parents to their children 
may be attacked by the forced heirs as containing a donation in 
disguise, if the latter can prove that no price was paid, or that the 
price was below one-fourth of the real value of the immovable sold, 
at the time of the sale. R. C. C. 2444. 

The law does not favor actions by forced heirs to undo transactions of 
their ancestors as done in fraud of their rights. The burden is upon 
them, and, in the absence of convincing proof, and in the presence 
of evidence which merely cast a suspicion, the court will not take 
the property of one man to give it to another. (Act of 1884 not 
applicable here.) The law does not, in proper cases, leave the 
heirs without relief. 

If it be true that forced heirs can be likened to creditors, and may re- 
sort to the revocatory action, their right to sue would be barred 
by one year from the death of the parent. 

A partition cannot be ordered of property which cannot be described, 
so as to give bidders an exact knowledge of what is to be offered 
for sale. Moore et al. vs. Wartelle et al., p. 1067. 


74 
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FOREIGN GUARDIANS. 

Under the effect of C. C. 415, the rules laid down in articles 363 and 
364, relative to tutors and guardians of minors residing out of the 
State, apply equally to guardians of insane or interdicted persons 
residing out of the State. 

Such guardians,when duly appointed and qualified according to the law 
of the State where the insane person resides, are entitled to recog- 
nition as such by our courts, to be vested with the power and 
authority defined in said articles. But to support a decree to that 
effect, it is essential that they should not only have been ap- 
pointed, but that they should have qualified in conformity with 
the laws of the State where they have been appoiated. 

Interdiction of Parker, p. 333. 

FRANCHISES. 


The franchises of a railroad corporation are rights or privileges which 
are essential to the operations of the corporation, and without 
which its roads and works would be of little value, such as the 
franchise to run cars, to take tolls, to appropriate earth and gravel 
for the beds of its road, or water for its engines, and the like. 
Morgan vs. Louisiana, 93 U. S. 217. 

Such franchise include the right of appropriating lands for the con- 
struction of necessary appurtenances, without which the road 
could not be successfully operated. 

Such a franchise is transferred in a marshal’s sale of a 1ailroad and all 
its franchises to the purchaser, even if he is a natural person. 

Lawrence vs. Railroad Company p. 427. 

The original grantee from the city of New Orleans of a franchise or 
privilege of a right of way over certain streets for railroads, for a 
term of twenty years, cannot, after the expiration of said term, 
enjoin the city from advertising avd selling the same franchise, on 
the ground that the city has failed to comply with its alleged con- 
tract obligation to take and pay for its “ railroads, rolling-stock, 
equipments and fixtures.” 

Such failure, even if the obligation existed, could not operate to pro- 


long the franchise, or to restrain the city in the exercise of its sov- 
ereign authority over its streets for the benefit of the people to 
whom they belong in common. 

The specifications of the proposed sale cover only the franchise of the 
right of way, and do not propose to sell any property of plaintiff, 
all of whose legal rights are expressly reserved under a clause 
requiring the purchaser to respect and equitably settle for them ; 
and under the same clause plaintiff may compete at the sale with- 
out waiving any rights. 


Railroad Company vs. City et al., p. 709. 
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FUNDING. 
The bona fide holder of bonds issued under acts 69 of 1870 and 35 of 


1865, are entitled to have been funded, under act 3 of 1874. 

The legality of the first is not attacked by act 5 of 1875, which re- 
flected on the second. 

The validity of the last has been recognized judicially, twice, by the 
Supreme Court. 

If it be true, that more bonds have been funded than were issued, the 
plaintiff cannot be made the victim of that circumstance. 

Manning vs. Board of Liquidation, p. 327. 


The bona fide holder of State bonds, the genuineness and legality of 
which is not at issue, issued under act 69 of 1870, E. S., is entitled 
to have them funded under act 3 of 1874, although the books of 
the Auditor show that more bonds have been funded than were 
issued. 

The plaintiff cannot be made to suffer from the error or fraud com- 
mitted. Buckingham vs. Board of Liquidation, p. 343. 


The Constitutional ordinance for the relief of delinquent taxpayers, 
which authorizes the funding of Auditor’s warrant in baby bonds, 
only grants to the warrant holder the option of having his war- 
rants exchanged for bonds to be exercised prior to the date there- 
in fixed for their maturity. 

The power conferred upon the Funding Board continues subsequent to 
that date for the sole purpose of examining, auditing and funding 
nune pro tune such warrants as shall have been presented to them 
or to_some officer of the board antecedent to that date. 

State ex rel. Newman vs. Funding Board, p. 395. 


It is the obvious purpose of the State funding law No. 11 of 1875 that 
the status of each issue of State bonds or warrants, the legality of 
which is questioned, should be settled in a single suit by any 
holder of such securities; and, for this purpose, the law author- 
izes all other holders of like bonds or warrants to intervene in 
such suit and assert their rights. 

Whatever relaxation might be made in favor of a bondholder who had 
been ignorant of the pendency of such a suit, it would be inequit- 
able to permit one affected with full knowledge thereof to take the 
chances of a favorable judgment which would settle his rights, 
and then, after an adverse decision, raise, in a new suit, issues 
contradictory of those presented in the first. In any event, even 
if, not estopped by res judicata, the plaintiff in such new suit, 
would certainly be compelled to overthrow, by conclusive proof, 
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FUNDING.—Continued. 


the case which had been made in the former one and on which the 
decision as to the status of the bonds rested; and the defendant 
was authorized to offer and have received the whole record of such 
former case, including the evidence. 

Weighing the whole evidence as thus made up, the facts on which the 
former decision was based are not disproved, and plaintiff’s bonds 
must be denied the privilege of being funded for the same reasons 
for which like bonds were rejected in the case of Sage vs. Board 
of Liquidation, 37 Ann. 412. 

Moreover, these bonds were not included in the Auditor’s Report of 
1874, which this Court held in the Pacific R. R. case, 30 Ann. 980, 
was the basis of the funding scheme, within which, consequently, 
they were not embraced. 

The case is not affected by any equities which plaintiffs, as transferees 
before maturity, may have under the law of negotiable instru- 
ments. The Court determines, not all their legal rights, but only 
their right to fund, which right must submit to the conditions im- 
posed by the funding law, applicable to all obligations of whatever 
nature and by whomsoever held. 

Adams & Co. vs. Board of Liquidation, p. 689. 


The suit being upon certificates of appropriation evidencing claims for 
current municipal expenses during years from 1874 to 1877 exclu- 
sive, the judgment should have heen restricted to payment out of 
the revenues of the several years in which the claims arose. 

The certificates declared upon carrying on their face an express 
stipulation they “‘ bear no interest,” none can be recovered except 
from judicial demand. 

The right to fand under acts 133 of 1880 and 67 of 1884, cannot be de- 
termined judicially except contradictorily with the Board of 
Liquidation. 

Fire Engine Company vs. City of New Orleans, p. 981. 


GARNISHEE. 


Article 246 C. P. is applicable to the City Courts of New Orleans, and 
when the garnishee under fi. fa. has confessed that he is indebted 
to the judgment-debtor in a sum of money, the judge is authorized 
to order him forthwith to pay such amount into the hands of the 
constable. : 

Where such order is made after three days from service of notice of 
the seizure on the judgment-debtor, who has made no opposition 








GARNISHEE.—Continued. 


thereto, he cannot, under certiorari in this Court, have such orders 
annulled on the ground that the money seized was due for wages 
and, therefore, exempt. He had the opportunity to raise this issue 
in the lower court, and, having failed to do so, the judge was not 
bound to raise it for him. The order was regular and authorized 
by the law. State ex rel. Madison vs. Judge, p. 622. 


Garnishment process is a method of seizure and nota bill of discovery. 
Interrogatorics should be confined to matters tending to disclose 
indebtedness to, or possession, or control of property belonging to 
the debtor. 

Garnishees have the right to except to impertinent questions and to 
withhold answers thereto until such exception has been ruled on. 


When such exceptions have been taken, failure to answer before ruling 
thereoa cannot be ground for judgment pro confesso. 


When answers to proper interrogatories unequivocally disclose that 
the garnishees have owed nothing and had no possession or control 
of any property of the debtor, since the garnishment proceeding, 
and such answers have not been traversed, garnishees cannot be 
required to answer other interrogatories touching the disposition 
and whereabouts of property which may have been in their pos- 
session at some time prior to the garnishment. Such inquiries 


could be proper only under a traverse. 
Bank vs. Boatner, p. 848. 


HOMESTEAD., 


The homestead legislation of 1865 required no registration of exemp- 
tions claimed under it, and such a requirement cannot be now 
exacted. 

In construing exemptions under the law of 1865 reference must be had 
to the condition of things existing at the date of seizure. 


The proviso incorporated into the act of 1865, which declares that “no 
debtor shall be entitled to the exemption provided for in this sec- 
tion, whose wife shall own, in her own right, and be in the actual 
enjoyment of property worth more than one thousand dollars,” was 
evidently intended to operate as a restraint upon its exercise, 
under the conditions imposed, and has reference to the time of its 
assertion judicially, and to a wife then in being. 

Garnier vs Sheriff et. al., p. 884. 
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HUSBAND AND WIFE. 


The rule of our jurisprudence, which denies the interfence of courts 
in suits for separation between spouses, in cases in which there 
are mutual wrongs, will not apply to the case of a wife who may 
be shown to be of a quarrelsome disposition, but whose husband 
is shown to have been guilty of cruel and outrageous excesses to- 
wards her, including the frequent infliction of blows on her, and 
an attempt to take her life. 

To condemn a woman to live under the authority of a brutal husband, 
whose excesses and cruelty render her life with him, absolutely 
unbearable, simply because such conduct has driven her to des- 
paration, culminating in endless quarrells with him and in violent 
explosions, would be a denial of justice. 

Machado. vs Bonet, p. 475. 


Where a man conveys an immovable to a woman and subsequently 
marries her, there being no marriage contract respecting the pop- 
erty conveyed, he cannot, during the marriage, though living 
apart from his wife, maintain an action against her to have said 
conveyance declared a simulation, nor can he by passing a simu- 


lated title to another person, enable such person to have the con- - 


veyance to the wife annulled on the ground of simulation of other 
cause. Hawthorne vs. Clark et. al., p. 678. 


A general mandate to the husband by a wife seperate in property to 
manage her plantation and administer her property, does not author- 
ize him to bind her by the drawing of bills of exchange, the power 
to draw which must be express and special. 

.When bills are so drawn by such an agent in the name of his princi- 
pal, payable in the future, and are accepted by the drawees and by 
them passed off to third persons, the latter cannot recover on them 
against the principal without proof of express and special authori- 
ty in the agent to draw them. 

Folger & Go. vs. Peterkin, p. 815. 


INJUNCTION. 


An injunction can lawfully issue to prevent a water works company 
from cutting off its water supply where the consumer has offered 
to pay in advance the proper amount for the use of such water 
during the year, and the company claims a higher rate than is 
truly due and exigible. 

Under the terms of its charter, the company is bound to supply water 
at the rate charged by the city of New Orleans previous to the 








INJUNCTION.—Continued. 


date of said charter, which was fifteen cents for a thousand gal- 
lons to large consumers. 
Ernst & Co. vs. Water Works Company, p. 550. 


The Constitution guarantees to every person the right to seek redress 
through the courts for any injury to his person or property, or to 
enforce any legal demand therin. 

Soa court is without power to prevent, hy an injunction, a person 
from bringing a suit before another court of competent jurisdic- 
tion, to enforce a right claimed or redress a grievance. 

State ex rel. Sweeney vs. Judge, p. 619. 


The principal and the security on an injunction bond and on a forth- 
coming bond, by means of which the principal arrested the sale 
and obtained the possession and enjoyed the use of working ani- 
mals seized by a party, will be held in solido for the depreciation 
in value of said animals as a result of bad treatment while in the 
possession of the principal on such bonds. 

Lallande vs. Trezevant et als. p. 830. 


Where the co-proprietor and editor of a newspaper has, under con- 
tract with his co-partner, the absolute right to have full editorial 
control and to dictate its policy and formulate its utterances upon 
any and all topics and subjects without hindrance or interference 
from lus partner or any other source, the deprivation and denial 
of such right by the acts of his co-partner constitutes an injury 
for which precuniary damages would be an inadequate compensa- 
tion, and, therefore, in the sense of the law, irreparable. 

If an injunction, restraining the party from violating and depriving 
the other of the exercise of such right, be dissolved on bond, such 
order of dissolution is an interlocutory deciee which may cause an 
irreparable injury, and is, therefore, subject to a suspensive 
appeal. Puckette vs. Judge, p. 901. 


INSOLVENCY. 


The judgment of court awarding an insolvent discharge from his 
debts has no other or further effect than one homologating the 
proces verbal of the proceedings of the meeting of his creditors 
granting the discharge. 

The creditors are called before a notary by summonses issued pursu- 
ant to an order of court. This is not a technical citation. 

Proeeedings in matters of insolvency are of a summary character. 

Mohr, Hanneman & Co. vs. Marks, p. 575. 
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INSOLVENCY —Continued. 


An attorney employed by a person in insolvent circumstances and in 
contemplation of declaring his insolvency and of making a cession, 
is entitied to compensation for advice and services rendered in 
the preparation of his petition and schedules; and that compen- 
sation must be fixed by the court having jurisdiction of the insol- 
vent’s estate according to the proof. 

The provisions of Rev. Stats., Sec. 1817, exclusively apply to the “fees 
of the counselor who shall be appointed to represent the absent 
creditors,” and same must be deducted from the amount awarded 
to them. Dunbar vs. Creditors, p. 589. 


Creditors who, pending a proceeding in insolvency, elect a syndic who 
sells under judicial sanction the property mentioned in the bilan, 
cannot be held in damages, though the proceeding be subsequent- 
ly annulled and dismissed, when the petition is barren of the 
charge of malice and want of probable cause. 

Forced into court by the debtor, they hada right to protect them- 
selves. If any injury has been sustained in consequence by such 
debtor, it is damnum absque injuria, for which no recovery can be 
had. Philips vs. Lehman & Co. et als. p. 631. 


An opposition charging fraud and undue preference against an insolv- 
ent, and seeking to have him debarred from the benefit of the 
insolvent laws, cannot be maintained, when the act complained of 
was undone before the cession and matters restored to their previ- 
ous condition, the less so where the transactions appear to have 
taken place in good faith, and no injury resulted therefrom to the 
complainants. Kallman vs. His Creditors, p. 1089 


INTEREST. 

Where mercantile accounts have been closed by rendition and accept- 
ance without objection, the debtor cannot thereafter object to 
charges of 8 per cent interest and to compounding interest by 
capitulation of succession balances. 

Such settlement of accounts being equivalent to payment, tho debtor 
can only recover usurious charges less than one year old. 

Allen, West & Bush vs. Nettles, p. 788. 

JUDGMENT. 

When a judgment is rendered, interpreting a former appealable judg- 
ment by incorporating in it a feature which, if it had been ex- 
pressly contained therein, would have supported an appeal to this 
Court, such latter judgment will also be appealable. 

Other grounds of motion untenable. 








JUDG MENT.—Continued. 


The judgment of a district court which has been signed can only be 
revised or altered in the modes provided by law. Under the guise 
of interpreting the judgment, the judge cannot, after signature, 
make a substantial change in the judgment itself on a mere rule 
for that purpose. 

Interest cannot be collected on a judgment for money which is silent 
as to interest. 

Insurance Company vs. Harbor Protection Company et als., p. 583. 


All final judgments rendered by the Supreme Court are liable to be 
revised, on application for a rehearing, made within the delay 
prescribed by law. 

The rule applies to judgments making a final disposition of applica- 
tions for mandamus, certiorari and other remedial writs. State 
ex rel. Gerson vs. Judge, 37 Ann. 261, affirmed. 

Hence, a final judgment disposing of an application for a certiorari is 
not executory before the expiration of six judicial days, or before 
a final disposition of an application for a rehearing in the case. 

But this rule cannot be.construed as an absolute prohibition on the 
party in whose favor the judgment has been rendered in the Su- 
preme Court from proceeding to an execution thereof before the 
expiration of legal delay. 

A premature execution of such a judgment is a mere irregularity 
which may be corrected by an application for a rehearing timely 
made, aud which becomes valid after the expiration of the delay, 
and for having recourse to such an execution the party cannot be 
held responsible in damages. Regan vs. Washburn, p. 1071. 


A judgment that has been rendered in an attachment suit against an 
absentee, represented by a curator ad hoc, is one in rem, and not 
in personam. It affects the property attached only. 

In such case the jurisdiction of the court is derived from the seizure 
of the property, and its judgment has no validity except against 
the thing thus subjected to its control. 

The registry of such a judgment does not result in a judicial mort- 
gage, and a subsequent lease of the property is unaffected thereby. 

Herber vs. Abbott, p. 1112. 

JUDICIAL SALES. : 

A purchase: of mortgaged property at judicial sale, under proceedings 
taken for the collection of one of a series of mortgage notes, is 
entitled to retain in his hands the surplus of the price beyond the 
amount taken under the writ of sale, until it is demanded by the 
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holders of the remainder of the series ; but he owes interest at the 
rate of five per cent per annum until same is paid over, or de- 
posited, according to law. 

The decisions of this Court, which exonerate the purchaser from the 
payment of interest, were rendered under the Code of 1808, which 
did not contain the provisions of Art. 2553 of the present Code, 
and which establish a rule different from that contained in the 
Code of 1808. Morris vs. Cain et als., p. 712. 


A real tender is condition precedent, sine qua non, to authorize a suit 
to rescind-a judicial sale. When it is alleged, denied and not 
proved, the piaintiff’s action must be dismissed. 

Farquhar vs. Iles, et al., p. 874. 

JURISDICTION. 


State courts have the right to examine collaterally into the alleged 
defects of judgment rendered by United States courts of original 
and limited jurisdiction, when such judgments are made the basis 
of litigants’ titles. Butthe inquiry must be restricted to an exam- 
ination to ascertain whether the court which rendered the judg- 
ment had jurisdiction and whether it exercised that jurisdiction 


according to the forms of proceeding established by law. 

The inquiry into the facts must be restricted to test the verity of alle- 
gations as to domicile or citizenship, necessary to give jurisdic- 
tion. Want of jurisdiction may be shown either as to the subject 
matter or the person, or in proceedings in rem as to the thing. 18 | 
Wallace, 457, Thompson vs. Whitman. 

No inquiry can be made as to the correctness of the judgment upon the 
merits. 

In dealing with suck questions, arising out of proceedings instituted 
under the Act of Congress, providing for the confiscation of prop- 
erty used for ingurrectionary purposes, State courts must be guided 
by the rules of common law as expounded by the Supreme Court 
of the United States, and not by local laws, unless the latter har- 
monize with Federal jurisprudence. 

In a common law proceeding in"rem for the condemnation of property 
seized under the statute, the monition published is a citation on 
all interested persons, who are thus"made parties to the action— 
and after a default there is no necessity for a jury trial. 11 Wal- 
lace, 303 ; 20 Wallace, 110. Alien enemies have the right to ap- 
pear and defend their rights in a court of justice when cited 
therein. 93 U.S. 283. Pasteur et al. vs. Lewis and [ynd, p. 5. 
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t the This Court has no jurisdiction of a suit instituted to have an attorney’s 
r de- privilege for his fee for less than $2000 recognized on a judgment 
. exceeding that sum. Young vs, Duncan et al., p. 86. 

| the 

hich The Supreme Court, under Article 90 of the Constitution, has exclusive 

ode, control and general supervision over all inferior courts. It alone 

the can issue the remedial writs mentioned in that article. 

2. Other appellate courts may issue similar writs, but only in aid of their 

aie appellate jurisdiction. 

iia A prohibition issued otherwise by a district court to a justice of the 
peace is an absolute nullity. It ought to have been ignored and 

1. the justice ought to have proceeded notwithstanding. 

A mandamus cannot issue to a justice who is willing to proceed, but 
sed who thinks himself prevented by superior authority from dving 
vs. so. The prohibition having been annulled, the justice must pro- 
we ceed with the case. State ex rel. Hirsch vs. Judge, p. 97. 
m- The Supreme Court cannot and will not exercise jurisdiction in all 
dg- cases not excepted by the Constitution, unless it appears affirm- 
ion atively from the pieadings that the matter in dispute involves an 

amount exceeding two thousand dollars. 
ile- The burden of proof is not on the appellee to show want of jurisdic- 
lic- tion, but on the appellant to prove the existence of jurisdiction, as 
ect defined in the Constitution. 
18 : In an action looking to the fixing of boundary lines, it is incumbent 
on the appellant to show that an amount is therein contested ex- 
the ceeding two thousand dollars, in order to maintain his appeal 
here. Hite et al. vs. Hinsel & Talbieu et als., p. 113. 
ed i ta re heoe 
p- The Supreme Court has no jurisdiction over a tax suit, in which aoam 
ed not exceeding $2000 is claimed, where the constitutionality or 
wi legality of the tax sued for is not put at issue and where the ques- 
we tion presented is one of procedure only. 

If the amount sued for exceeded $2000, the court would, as in ordinary 
ty similar cases, in which money is claimed, have jurisdiction over 
ot the question of procedure. New Orleans vs. Schoenhausen, p. 237. 
oe The pendency of a suit in the Circuit Court of the United States, in- 
al- volving the alleged unconstitutionality and illegality of a city 
p- ordinance, adopted on the 12th of May, 1885, is not a bar to the 






right of a State court to entertain jurisdiction of a controversy in- 
volving another and a subsequent ordinance of the same Council 
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on the same subject, passed at a date posterior to the institution 


of the suit in the Federal Court. 
Villavaso et al. vs. Bartlett et als., p. 247. 


The Supreme Court has no jurisdiction over a controversy for the dis- 
tribution of the proceeds of a judicial sale made to satisfy the 
judgment creditor, where the claim of the latter does not exceed 
$2,000, the amount of the sale is less than that sum and the aggre- 
gv.te of the sum claimed by the third opponents is inferior to the 
proceeds of the sale. 

Consent cannot confer jurisdiction ratione matere. 

Heirs of Gee vs. Thompson, p. 310. 


A State court can entertain jurisdiction of a suit in personam against 
the master and owners of a vessel, coupled with a sequestration, 
to enforce a money claim secured by lien, by a State statute and 
not created by the maritime law. 

There can be no more objection to the mesne process, the purpose of 
which is to secure the property to respond to the personal judg- 
ment when rendered, than there can be to subject it to execution 
after judgment. 

A decision holding that a proceeding is in personam against one who is 
the master of a vessel, does not determine that the suit has that 
character against the owners, where the owners are not before the 
court on an applicatien for a prohibition. 

State ex rel. Raymond vs. Judge, p. 499. 


In an action to recover property real and personal with rents and rev- 
enues, and damages for injury and waste, the whole amounting to 
only $1,710, the addition of a roving claim fur $500 additional dam- 
ages for illegal possession, without any specification of the nature 
thereof, will be treated as fictitious and not entitled to considera- 
tion as part of the amount in dispute giving this Court jurisdic- 
tion. Hall et al. vs. Curtis, p. 504. 


In a proceeding involving a question of jurisdiction ratione matera, a 
party will not be allowed to cumulate several judgments so as to 
create an appealable amount, which is not disclosed by any one 
of the judgments in question. 

In a contest between two parties for priority of execution on the same 
property, against the same defendant, the value of the property 
seized is not the test of jurisdiction, if neither party claims any 
privilege thereon. State ex rel. MacKenzie, p. 508. 
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A court of this State vested with general equity powers, havivg juris- 
diction of the person of a defendant, is competent to decree a con- 
veyance by him of land in another State and to enforce the decree 
by process against him. 

In an action by a syndic, based on charges of simulation and fraud, to 
annul transactions made by the insolvent, anterior and posterior 
to the cessio bonorum, the transferee (though the latter’s wife) has 
an interest at stake and is a necessary party. 

In the absence of such party, an exception of no cause of action filed, 
the defendant brought into court will not be considered. 

A suit will not be dismissed for want of a necessary party, when it 
would serve no useful purpose to doso. The Court will remand. 

Seixas, syndic, vs. King, p. 510. 


Where the proceeds of a sale of succession property exceed $2,000 and 
the surviving widow claims $1,000 out of this fund on account of 
the privilege in favor of a widow in necessitous circumstances, 
which claim is contested by mortgage creditors, this Court has 
jurisdiction. Succession of Gousley, p. 570. 


Notwithstanding a plea of res judicata is sustained, and a portion of 
plaintiffs’ demands are dismissed, leaving others in controversy, 
involving less than $2,000, this Court is not necessarily divested 
of jurisdiction thereby. Mehle et al. vs. Bensel, p. 680. 


In a garnishment proceeding involving an appeal, an issue restricted 
between plaintiff and several garvishees, against each of whom 
plaintiff had prayed for judgment in separate and distinct amounts, 
the test of jurisdiction is in the respective amouuts prayed for 
against each of the garnishees, and not by the original demand 
against the defendant, or in the cumulated amount of ail the 
claims against garnishees respectively and separately. 

State National Bank vs. Allen, p. 806. 


In a suit for the liquidation of a partnership, to which the suing partner 
engrafts a demand against a third party, for the ownership of cer- 
tain property, as an alleged asset of the partnership, the test of 
jurisdiction is the value of the property in dispute. 

In such a case there is no demand for any portion of a fund to be dis- 
tributed. 

The Supreme Court can allow no damages in an appeal not within its 
jurisdiction. The only judgment it can render is one of dismissal. 

McLeod vs. Simonton et al., p. 853. 
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A contestation as to the constitutionality or legality of a tax does not 
arise in a proceeding directed solely against the assessing officers 
of the State and attacking only the assessment of- property. 

In such cases, this Court only has jurisdiction when the amount in dis- 
pute exceeds $2,000; and the amount in dispute is the difference 
between the taxes due on the assessmert assailed and those which 


would be due under the reduction asked. 
Bush & Levert vs. Police Jury, p. 899. 


A District Court is incompetent to enforce the execution of a judgment 
rendered by a Justice of the Peace, the more so where the exist- 
ence and validity thereof are put at issue. 

Objections to the jurisdiction of that court, in such a case, ought not to 
have been overruled. 

A prohibition lies to such court to prevent the execution of the judg- 
ment rendered by it to enforce the judgment thus assailed. 

State ex rel. Police Jury vs. Judge et al., p. 984. 


The provision of article 165, No. 9 C. P., making corporations commit- 
ting trespass or doing damage “liable to be sued in the parish 


where such damage is done or trespass committed,” does not 
confer jurisdiction of such action upon justices of the peace away 
from the corporate domicile. The article 165 is found under a par- 
ticular title of the C. P., the first article of which restricts the ap- 
plication of the provisions under said title to district courts, and 
declares that “‘ special rules are hereafter established for justices 
of the peace.” Such special rules are found in the following Title 
IV. of said code, articles 1069 and 1070, of which expressly forbid 
them from exercising jurisdiction over defendants domiciled in 
the State outside of their territorial limits. 


The case is not affected by th» fact that the provision of article 165, 
No. 9, is also embodied in section 725 R.S. The same Legislature 
adopted both the Revised Statutes and the Cude of Practice, and 
in cases of conflict, gave precedence to the latter. By embodying 
the provision as an amendment to article 165, and by leaving ar- 
ticles 1069 and 1070 unchanged, the legislative intent was fully 
indicated to maintain the latter in full force. Moreover said ar- 
ticles are in direct conflict with section 725 R.S., and under article 
3990 R. S. the code must be “ held and taken aa the law govern- 


ing.” 
State et al. Railroad Company vs. Justice of the Peace, p. 990. 
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The Legislature, in granting to the defendant company immunity from 
suit elsewhere than at its domicile, for causes of action other than 
trespass, designed to restrict the character of suits not brought at 
the place of domicile, to actions of tort, for wrongs committed, 
and its unlawful entry upon the lands of citizens vi et armis. 

Trespass is an unlawful act committed with violence on the property 
or rights of another. An activn of trespass is that which is insti- 
tuted for the recovery of damages for a wrong committed with 
immediate force. 

In case the owner of land permits its use and occupancy by a railroad 
corporation, and the construction thereon of a quasi public work, 
without resistance or complaint, he cannot, therefore, require the 
demolition thereof, nor prevent its use by such corporation. 

Such owner is not debarred of his action for compensatory damages, if 
instituted at the domicile of the company; but he cannot affect 
to treat such entry as tortious, and sue it, as a trespasser, at the 
place where the injury is alleged to have been sustained. 

St. Julien vs. Railroad Company, p. 1063. 





JURY. 


The party who applied for a jury cannot waive the jury at the moment 
of trial, unless the other party consents. 
Lewis et al. vs. Klotz, p. 259. 


LAWS. 


A particular is not repealed by a general law, unless they are so re- 
pugnant that they can not stand together under any circum- 
stances. 

A grant of power conferred by the Legislature in the charter of a 
municipal corporation to pass and enforce ordinances to suppress 
and punish the sale of adulterated drinks, is not recalled by a 
subsequent general statute providing for the prosecution of the 
same offense throughout the State. Hence, an ordinance of the 
city of New Orleans, adopted under’a power to punish the sale of 
adulterated drinks, and which punishes the adulteration of milk 
for sale, is not abrogated by Act No. 82 of 1882, which defines and 
punishes the adulteration of drugs, food and drinks. 

State vs. Labatut, p. 513. 


Act 18, of 1886, commonly known as the Sunday Law, operates uni- 
formly throughout the State, and cannot be construed so as to 
authorize to be done, in one place, on Sundays, that which it for- 
bids to be done, on that day, iu all other places. 
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Whoever claims an immunity from the operation of a general law, 
must prove it with certainty. Exemption laws must be strictly 
construed. In such cases, doubt is fatal. 

Grocery stores, required to be closed on those days, outside of a public 
market, cannot be allowed to be open, as stands, on those days in 
such markets, in the absence of express legislation authorizing 
the same. 

The exemptions from the operation of the law, enumerated in Sec- 
tion 3 of the act, cannot be extended so as to include cases not 
within legislative contemplation. State vs. Fernandez, p. 538. 


LEASE. 
A judgment for possession of premises leased can be extinguished by 


agreement. The agreement is a new obligation. The obligation 
to deliver the premises resulting from the judgment is extin- 
guished by the substitution of an obligation to pay the rent due 
and remain in the premises to the end of the lease. 

When a lessor sues for possession of premises, and a dissolution of the 
lease, and a judgment is rendered in his favor, the covenant of 
the lessee to pay rent ceases to exist. Rent is the compensation 
for the occupancy of the property. The lessor is not entitled to 
his property and the rent for the same. 

When a lessor, after he has obtained a judgment cancelling the lease, 
voluntarily receives from the tenant all the rent due according to 
the terms of the lease and waives his right to issue a writ of 
ejectment, his act in receiving the rent recognizes the lease as 
still in force, and in lieu of possession accepts a specific perform- 
ance of the contract of lease. One may have a legal right, yet 
waive it by becoming reconciled to his debtor. 

When a judgment cancelling the lease is rendered, the parties tuereto 
are placed in the same position they occupied before the lease was 
signed. By voluntarily accepting all the rent due, and rent in ad- 
vance, the old lease was either reinstated, or there was a new 
lease from month to month. 

When a writ of ejectment illegally issues without probable cause, 
malice will be inferred. 

When a lessor, in illegally issuing a writ of ejectment was actuated by 
malice, he is liable to a lessee for damages, as a recompense for an 
outrage upon his rights and feelings as a citizen and a man. 

Deslonde vs. O’ Hern. p. 15. 


The seizure and sale of one-third interest in a plantation under lease 








LEASE.—Continued. 


and before its expiration, does not dissolve the lease as to entire 
plantation. 

When the term of the lease was two years, and the lessees bound 
themselves to leave on the leased premises, at the end of the last 
year of the term, a certain quantity of the products of the place, 
the purchaser at judicial sale of an undivided third of the planta- 
tion, made at the end of the first year of the lease, could not take 
possession of the entire plantation and convert to his own use the 
crops thereon, under the plea that, the lease being dissolved by 
the said sale and the crops thereon converted, not exceeding what 
the lessees were bound to leave there, under the contract, at the 
expiration of the term of lease, he had a right to take said crops. 
The crops belonged to the lessees, and they were entitled to re- 
cover their value. 

When the contract of lease is deposited in the recorder’s office for reg- 
istry, and an indorsement made thereon by the recorder, showing 
its deposit for record, but the contract is not recorded in the book 
of conveyances, but in another book kept for the recording of 
leases, etc., such registry will protect the parties whether the con- 
tract was recorded in the proper book or not. Arts. C. C. 2266, 
2245, 2254; Payne vs. Pavey, 29 Aun. 116 reaffirmed. 

Lewis et al. vs. Klotz, p. 259. 


The sale of the unexpired term of a lease involves the sale of the ob- 
ligations as well as the rights. But nothing prevents the sever- 
ance of the right of occupancy from the obligation to pay the rent 
and the sale of the former alone. The purchaser, in such case, 
would, of course, assume the risk of his right being defeated by 
failure of the principal lessee to pay his rent; but he would, by 
no means, become personally bound for the rent. 

The sale in this case being of the right of occupancy alone, and not of 
the lease, the defendant cannot be held for the rent. 

Walker and McVean vs. Dohan, p. 743. 


When a lease is silent as to the use which is to be made of the leased 
premises, it does not follow that the lessee may make what use of 
them he pleases; but he is still bound to enjoy the thing “‘accord- 
ing to the use for which it was intended by the lease.” C. C. 
2710. 

In ascei taining the use so intended, resort is to be had to surrounding 
circumstances, such as the nature and situation of the premises, 

75 
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the use to which they had been previously applied, the occupation 
and character of the person applying for the lease, ete. 

In aid of such circumstances, parol evidence may also be received to 
show that during the negotiations the lessee had been expressly 
notified that a particular. use, foreign to the destination of the 
premises, would not be permitted. Such evidence does not violate 
the general rule prohibiting parol to vary or contradict a written 
contract, but falls under the exception admitting parol in order to 
ascertain the nature and qualities of the subject matter of the 
contract. Under the facts of this case, an injunction to prohibit 
the establishment of a bar-room on the premises leased is perpet- 

uated. 

No injury having resulted to the lessor and his right to dissolution 
under C. C. 2711 being not absolute, but subject to judicial discre- 
tion, the dissolution of the lease is denied. 

Railroad Company vs. Darms, p. 766. 

LEGACIES. 


Bequests for pious uses are highly favored by law. 

Ap unincorporated institution, organized, administered and main- 
tained by a municipal corporation, and known as “The Insane 
Asylum,” may be the object of a charitable bequest. 

A legacy to such an establishment is intended for the relief of the in- 
digent insane of the city, and vests, at the testator’s death, in the 
municipal corporation for the use and benefit of the unfortunate 
cared for by it. 

Av unconditional legacy, once vested, cannot be divested. After it 
has passed, it cannot revert. 

The muzicipal corporation may subsequently discontinue such institu- 
tiov as a locus. {t may confiue and keep such persons in another 
local and special institution. 


By such discontinuance the legacy does not lapse and revert. 
Succession of Vance, p. 371. 


A legacy to the incorporated churches of a particular Christian de- 
nomination in the city of New Orleans “to the end that the poor 
of said respective churches may be cared for,” isa donation to 
pious uses expressly recognized in the Civil Code and highly 
favored by our jurisprudence. 

It contains no element of a fidei commissum or prohibited substitu- 


tion. 
The uncertainty in such a designation of the beneficiaries of the be- 
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quest is a characteristic of donations to pious uses, and is no 
obstacle to their validity. 
There is no uncertainty as to the legatees described in the will. 
Charity is not foreign to the objects and purposes of incorporated 
Christian churches, but, on the contrary, is an essential fanction in 
their economy, and they are competent to receive and administer 
donations for charitable purposes. 
Succession of Auch, p. 1043. 


LEVEE DISTRICTS. 

The State of Louisiana has the inherent right to regulate her finances 
and to use her revenue according to her own judgment, unless 
restrained by any contract, obligation or verbal right created by 
the Legislature in favor of creditors, as to any portion of the 


same. 

Any balance remaining to the credit of one or more of the separate 
funds created by law, after the satisfaction of all warrants drawn 
against the same, is the property of the State, with full power in 
the Legislature to apply the same to any lawful purpose under 
the Constitution. 

Holders of warrants drawn against the general fund of 1884 have no 
contract or vested right to any .balances for taxes due in 1883 and 
previous years, which were destined by Act 107 of 1884 to the 
general fund of 1884, sufficient to defeat the legislative will as 
expressed in Act 79 of 1886, ordering certain described taxes for 
said years to be placed to the credit of a special levee fund, and 
adopted before the collection of such taxes had been effected. 

Act No. 79 of 1886 is not a specia! or local Jaw within the intendment 
of Article 48 of the State Constitution ; heace, it is not affected 
by the omission of the notice prescribed in that article. 

Levee districts are not corporations within the scope.of the prohibition 
contained in Article 56 of the Constitution. They are State func- 
tionaries exercising delegated powers as parts of the government. 
An act of the Legislature authorizing one of the levee. boards to 
. build a levee in the State of Arkansas, if necessary;:to protect a 
portion of the State from overflow is not violative of any: ae, 
prohibition or provision of the State Constitution. 

Act 79 of 1886 is not an appropriation of money within the meaning 
of the Constitution, as it does not purport to draw any money out 
‘f the treasury. It merely directs a transfer of a contemplated 
revenue, from a separate fund, to which it was destined under a 
general act, to a special fund, and thus moves money within the 
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treasury, but not out of it. A statute of Louisiana authorizing 
the construction of a levee within the State of Arkansas, with its 
consent, for the protection of Louisiana lands, is not amenable to 
the prohibition of the second paragraph of Section 10 of Article 
1 of the Constitution of the United States, forbidding any State, 
without the consent of Congress, to enter into any agreement or 
compact with another State. It is an exercise of no greater power 
than the requisition of the Governor of one State on the Governor 
of another, for the arrest of a fugitive from justice. 
3 Fisher vs. Auditor and Treasurer, p. 447. 


Act No. 44 of 1886 does not violate Art. 29 of the Constitution, that 
‘“¢ Every law shall embrace but one object, which shall be expressed 
in the title.” The act embraces but one broad and comprehensive 
object, and its various provisions embrace means for its accom- 
plishment, appropriate and referrable to the object, and all of 
which are expressed in the title. 

“The act does not violate Art. 48 of the Constitution, prohibiting local 
or special laws without previous published notice having been 
given of the intention to apply for them. This law is removed 
from the operation of Art. 48 by Arts. 213 and 214 of the Constitu- 
tion, the first of which provides that “a levee system shall be 
maintained in the State,” and the other authorizes the establish- 
ment of levee districts, etc. The power granted by Art. 213 is 
ancillary to the duty imposed by Art. 214. The power and duty 
so expressly conferred by these articles passed to the Legislature 
untrammelled by the restrictions of Art. 48, affirming 33 Ann. 568; 
35 Ann. 492; 35 Ann. 1142. 

The power conferred by Art. 214 of the Constitution to levy a tax of 
five mills on all the property of the district, was not exclusive of 
the power of local assessments for the same purpose. The inten 
,tion was to grant a new and adcitional power, which but for such 
express grant, would have been prohibited by other articles of the 
Conatitution, not to destroy powers already possessed. 

Arts. 35, 43, 53 and 55 of the Constitution have no application, because 
this is not an appropriation or a revenue bill within the meaning of 
those articles. 

Arts. 44 and 56 do not apply, because this act does not “contract or 
authorize the contracting of any debt or liability on behalf of the 
State ;” and the bonds authorized are for the benefit of the levee 
district corporation itself, and not tor any other person or corpora- 
tion, as intended by Art. 56. 
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The assessments levied by the act are not violative of Arts. 203, 209, 


r 
a 214 and 242, on the subject of taxation, affirming, after discussion, 
ble to former decisions, holding that “local assessments for public works, 
rticle levied, not on taxable property generally for common public bene- 
State, fit, but only on particular property specially benefited by the 
‘nt or works as an equivalent for the direct benefit conferred, although an 
power exercise of the taxing power are not considered as taxes within the 
ernor scope and meaning of constitutional restrictions on the general 
power of taxation.” 
147. Although the legislative power to levy local assessments is thus recog- 
, that nized, yet it does not follow that every exaction may be supported 
essed by simply calling it a local assessment. Three ¢lements must con- 
neivd cur to make a valid local assessment; Ist. The work must be 
coun: public, and of a character to confer special benefit on the district 
ll of assessed, as distinct from the general benefit to the State at large. 
2d. The assessment must be supported by benefits, actually or pre- 
local sumptively received by the persons or property subjected to it. 
been 3d. The contribution must not manifestly exceed the benefit con- 
10red ferred. 
stitu- Any pretended assessment wanting in these elements would cease tu 
all be be taxation, and become a taking of property without process of 
blish- law and without adequate compensation. 
13 is When, however, the Legislature, in the exercise of legislative power, 
duty has levied local assessments which are not clearly wanting in the 
ature foregoing elemeuts, it is not the province of the judiciary to annul 
. 568; and set them aside. 

Local assessments are, as a general rule, levied on land alone; but this 
tax of is only because land is the kind of property which is ususually 
ve of benefited ; but there exists no such constitutional or other restric- 
nten tion on the legislative power; and when particular personal prop- 
such erty has enjoyed a benefit from the works to which it owes its ex- 
of the | istence and. preservation, nothing prevents the Legislature fiom 

assessing it. 
cause Under this act the cotton is assessed, not simply as a bale of cotton, 
ng of but as a bale of cotton which has been produced on lands pro- 
tected by the levees, and has, during the period of its cultivation 
ct or and growth, enjoyed the benefit of its protection. No one dealing 
of the with such cotton can be prejudiced, because ail are advised by the 
levee law, from the moment when the cotton is planted, that, when it 


pora- reaches the condition of a ginned bale, it must pay this tax. 
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The provisions of the fourteenth amendment to the Constitution of the 
United States and of Arts. 6 and 156 of the State Constitution on 
the subject of taxing property, without due process of law, or with- 
out adequate compensation previously made, do not apply to local 
assessments, but only to exactions made under the right of emin- 


ent domain. 
We have no jurisdiction over the reconventional demand. 
Planting and Manufacturing Company vs. Tax Collector, et. als., p. 455. 


MANDAMUS. 


The Supreme Court can exercise its jurisdiction in so far only as it 
shall have knowledge of the matters argued and contested below. 
A mandamus will not lie to a recorder for refusing to allow av appeal 
from a judgment inflicting a fine for the violation of a municipal 
_ordinance, when the constitutionality or legality of the ordinance 
authorizing the fine was not contested and put at issue before the 
judgment. 
Mandamus does not lie to compel the granting of an appeal in a case 
which, on the face of the papers, is unappealable. 
State ex rel, Lamarque vs. Recorder, p. 341. 


Mandamus will not lie to compel a judge cf the Civil District Court to 
rehear a cause which, in the exercise of andisputed jurisdiction, 
he has heard, and in which he has rendered a final judgment dis- 
posing of the whole merits of the cause, and forming res adjudicata 
between the parties, on allegations of the insufficiency and illegal- 
ity of the reasons on which such judgment was based. 

State ex rel. Board of Administrators vs. Judge, p. 664. 


A mandamus will lie to compel the performance of duties purely minis- 
terial in their nature, and when they are so clear and specific that 
no element of discretion is left in their performance, but that as to 
acts or duties necessarily calling fur the exercise of judgment and 
discretion on the part of the officer or body at whose hands their 
performance is required, mandamus will not lie. 

State ex rel. Daboval vs. Police Jury, p. 759. 


A mandamus made peremptory against the police jury of a division of 
a parish, may be enforced after a consolidation of the divisions of 
the same parish, against the policy jury of the parish thus formed. 

State ex rel. Fisk vs. Police Jury, p. 979. 








MARRIAGE. 


Under the laws of Louisiana the only condition on which a null mar- 
riage can produce civil effects, is that it was contracted in good 
faith by the parties or by at least one of them ; in case of the lat- 
ter, the civil effects can benefit only the party in good faith, and 
the children born of the marriage. 

The good faith of the innocent party must be evidenced by circum- 
stances which indicate a reasonable belief that both parties pre- 
tending to contract the marriage were able to marry. Good faith 
cannot be credited to a woman who marries a man who to her 
knowledge has a living wife, whom she has seen herself a few 
months before the pretended marriage, and by whom she had been 
informed that no divorce had been pronounced between the 
spouses, and who had been informed a few days before the pro- 
jected marriage that the man was married and not divorced. 

The presumption of good faith mast yield to positive proof of the re- 
verse. Succession of Taylor, p. 823. 


When a man contracts a second marriage whilst his first wife is living 
and undivorced, and dies leaving property acquired during the 
second maitriage, if the second wife married in good faith, the 
estate will be shared equally by the two wives. 

Where after the death of the husband the widow of the second mar- 
riage recovers an immovable, which had been acquired during her 
marriage, but from which the husband had been illegally evicted 
before his death, the property, together with its fruits and rev- 
enues recovered at the same time, will belong to the second com- 
munity and be subject to be equally divided between the two 
widows. 

The widow of the second marriage is only accountable for the revenues 
of the property in her possession received by her after the dissolu- 
tion of the marriage from judicial demand. She is a possessor in 
good faith. Jermann vs. Tenneas et als., p. 1021. 


al 
‘ 


MARRIED WOMEN. 

A married woman, separate in propeity, is properly authorized by the 
district judge to cell her paraphernal estate, when her husband is 
unable and fails to minister unto her necessities, and she has no 
other mears of supporting herself. 

The refusal of the husband to give his sanction to sueh sale being un- 
founded, cav lawfully be supplied by that of the judge. 

Le Blanc vs. Rougeau, p. 230. 
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It cannot be contested that a married woman, duly authorized thereto 
by her husband, bas the right to compromise a lawsuit pending 

‘against her, or to make a transaction relative to her separate 
paraphernal property or estate, for the purpose of preventing a law- 
suit appertaining thereto. 

Such a compromise and transaction have, between the interested par- 
ties, a force equal to the authority of things adjudged. 

In case brother and sister, who are sole heirs-at-law to an estate fallen 
to them by a deceased ancestor, compose their differences, and one 
sells to the other his or her share, the husband of the sister is a nom- 
inal, though necessary party, and his appearance therein does not 
convert it into a community covenant. 

A married woman cannot be heard tu set up the defense that the debt 
was her husband’s, in a suit upon the compromise, after she has 
failed to make it in the previous suit, or withdraw it in consideta- 
tion of the advantages she secured by the compromise. 

The cases suggesting that a married woman is not estopped from attack- 
ing her own judicial confession, are based entirely upon the suppo- 
sition that such confession may have been induced by marital 
coercion. : 

Outside of such cases, she may, under exceptional circumstances, not 
existing here, be permitted to attack a transaction that has re- 
ceived. the sanction of her husband only, upon proper averments 
and proof of error as to the matters transacted, fraud, vivlence or 
duress, and perhaps of her husband’s indebtedness. 


This class of contracts is clearly distinguishable from that in which 
equivalents are exchanged. By the very nature of the agreement, 
the int ntion of the parties is the avoidance of litigation, even at 
the expense of what belongs to them. 

A force equal to the authority of things adjudged is said of that which 
has been decided by a final judgment, from which there can be no 
appeal, either because the appeal did not lie, or because the time 
fixed by law for appealing is elapsed; or because it has been 
affirmed on appeal. 

If extraneous proof were required, in support of a transaction entered 
into by a married woman, it could not be said to have a force 
equal to the authority of things adjudged. It would be thereby 
deprived of the character of an unappealable judgment and reduced 
to the rank of a conventional obligation. To decide that a mar- 
ried woman may, With the authorization of her husband only, enter 
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into a transaction, is to decide that no extraneous proof is required 
to entitle interested parties to a judgment for the enforcement of 
it, upon its production and proof of its execution. 

Calhoun vs. Lane et al., p. 594. 





A judgment of separation of property duly rendered in favor of the 
wife against her husband, cannot be inquired into or attacked col- 
laterally by a creditor of the husband, whose claim had not yet 
arisen when the judgment was rendered. 

A married woman separated in property from her husband has the 
legal right to purchase property in her own name and for her 
separate account, and the burden of proof is on the party assail- 
ing the validity of such sales. Lewis vs, Peterkin et al., p. 780. 


MINORS. 

The surviving parent, holding property in common with minor cbil- 
dren of a marriage with the deceased spouse, whether of the late 
community or derived by testament, may cause same to be adjudi- 
cated to him, or her, in whole or part, at an estimation of value 
fixed by experts appointed and sworn by the judge, after a family 
meeting shall have declared that such adjudication is for the 
minor’s interest and advantage, and their undertutor shall have 
given his consent thereto. 

A judicial adjudication of property thus held in common will not be 
annulled for informalities anterior to the decree of adjudication. 
Such decree is conclusive as to the facts on which it rests, until 
corrected on appeal, or annulled in a direct action. 

When, as in this case, the property sought to be adjudicated to the 
surviving spouse is shares of stock of a corporation, and a rule 
is taken on such corporation to show cause why the stock should 
not be transferred on thefbooks of the corporation, ion conformity 
with the decree of adjudication, the answer of the corporation 
thereto, presents an issue that must be decided as a necessary step 
to the completion of the adjudication. On appeal taken from the 
decision of the judge a quo, on the rule, we may decide upon the 
regularity of the anterior proceedings, and whether the coosum- 
mation of same would be to the best interest and evident advan- 
tage of the minors. Succession of Boullemet, p. 1046. 


MORTGAGE. 

A judicial mortgage takes effect from the date of the recordation of 
the judgment in the mortgage book of the parish where the im- 
movables of the debtor are situated, and this rule applies to cases 
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where the judgments are rendered in a country parish at the same 
term of court. 

Article 555, C. P. has no bearing on the question, and does not conflict 
with the articles of the Civil Code on the subject of judicial mort- 
gages. Chaffe & Sons et al. vs. Walker, p. 35. 

The eviction of a purchaser under a voidable tax sale, who, at the 
time of the purchase, held a mortgage on the property, renews the 
mortgage, and relieves it from all effects of the extinguishment 1c- 
sulting from the mortgage creditor’s having acquired the owner- 
ship of the thing mortgaged. 

But this renewal is ineffective if the creditor has, in the meantime, 
permitted the principal debt, to secure which the mortgage was 
given, to become prescribed. 

The purchase by the mortgage creditor, while extinguishing the mort- 
gage, did not destroy the debt or affect the creditor’s right and 
power to enforce payment of it and to prevent its prescription. 
Having suffered the debt to become extinguished, his mortgage is 
necessarily destroyed, and he has no more right to enforce it when 
the debt has been extinguished by prescription than if it had been 
extinguished by payment. Dawson et al. vs. Thorpe, p. 366. 

A conventional mortgage, under our law,can result only from contract. 

Where such a mortgage is claimed, under the terms of an ambiguous 
writing, two things are essential, viz: (1) The intention to create 
a mortgage on the part of the parties thereto; (2) in order te have 
effect with regard to third persons, the expression of that inten- 
tion with sufficient clearness to serve as notice to them, when the 
instrument is recorded. 

Finding both these essentials wanting in the instrament under which 
the mortgage is claimed, the right is denied. 

Succession of Benjamin, p. 612. 


The terms and stipulations contained in act of mortgage consented, as 
a collateral security for an anticipated indebtedness for advances 
to be made in aid of the cultivation of the crop of cotton, must 
control the destination of the proceeds thereof; and same cannot 
be otherwise imputed or applied without the consent of the debtor 
and mortgagor. Mix vs Creditors, p. 624. 


A contract of mortgage, like that of sale, the object of which was to 
give preference to one creditor over another, in securing the pay- 
ment of a just debt cannot be set aside as fraudulent, unless suit 
be instituted within one year from the date it was entered into. 
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A mortgage note may be reissued to a third and innocent holder, for 
value before maturity, without impairing the security of the mort- 
gage, provided it is only a collateral security. 

Morris vs. Cain et als., p. 712. 


A mortgage may be consented to secure an obligation which has not 
yet risen into existence; but in such case the mortgage can only 
be enforced in so far as the future obligation shall bave been cre- 
ated. It is not necessary that a mortgage should express upon its 
face that it was executed to secure a future debt. Ibid. 

An ancient debt, secured by mortgage, always kept alive, and finally 
acknowledged formally in a notarial act, whereby it is declared to 
be secured by mortgage on the same property, specially described, 
and which is duly and seasonably recorded in the parish in which 
the real estate encumbered lies, is entitled to be paid with a first 
rank, in preference to a debt acknowledged subsequently and 
secured by an act afterwards executed and next recorded. 

In such a case it is immaterial whether the ancient act of mortgage 
was or not reinscribed within the ten years following its inserip- 
tion. 

The second act accomplishes the purposes of a reinscription and 
secures the debt as effectually as if the previous act had been re 
inscribed, at least as concerns the first subsequent mortgage 
creditor. Hart vs. Caffery, p. 894. 


A judicial mortgage attaches to real propeity of the debtor and affects 
third persons on registry of the judgment. : 

A voluntary transfer subsequently made by the debtor to one who was 
then a creditor for the unpaid price of sa@le of such property to 
such debtor, in consideration of the return of the note, and who 
had not acquired, from the original vendor, the right to demand 
the nullity of the sale, in case of non-payment of the price, does 
not discharge the judicial mortgage. 

The property thus transferred passed cum onere and is liable to be 
subjected to the payment of the judgment. 

Hamilton et al. vs. Bank, p. 932. 


The sale or transfer of a nute secured by a special mortgage and 
veudor’s privilege carries with it both the mortgage aud privilege. 

This right accrues to the purchaser by mere operation of law, and is 
uot dependent upon the articles of the Civil Code, which treat of 
payment with subrogation, legal or conventional. 

The right is acquired by the purchaser, even if the payment of the 
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note, which is in suit by executory process, is made to the sheriff; 
provided, the contract be shown to be one of purchase between 
the seizing creditor and the transferrees of the note. 

In a sale of an immovable, burdened with a mortgage and vendor's 
privilege, belonging to a succession, no other claim or charge can 
be preferred to the vendor’s privilege out of the proceeds of the 
sale, but the expenses incurred for making the sale. 

In the case of a sale of succession property, burdened with mortgages, 
by executory process, the purchaser at such sale cannot be com- 
pelled to turn over to the succession representative the amount of 
ranking special mortgages, which he is entitled to retain, after 
satisfying the junior mortgage of the seizing creditor. Morris vs. 
Cain, 34 Ann. 657. 

But if the unsatisfied mortgages are general, the residue of the pur- 
chase price cannot be retained by the purchaser, and the same 
must be paid over to the succession representative te be adminis- 
tered upon. Teissier vs. Bourgeois, 38 Ann. 256. 

Succession of Forstall, p. 1052. 

MUNICIPAL CORPORATIONS. 


Tax-payers have a standing in court to contest - upon proper charges, 
the validity of a municipal ordinance and contract execated under 
it, whenever its enforcement may increase the burden of taxa- 
tion. 

A district court, the lower limit of whoxe jurisdiction is fixed, has 
juiisdiction tu pass upon such controversy, when the matter in dis- 
pute, which is the value of the contract, exceeds that limit, and 
the Supreme Court lms jurisdietion, on appeal, when that value 
exceeds two thousand dollars. 

A petition of taxpayers discloses a cause of action, which charges that 
a municipal corporation has, in excess of its powers and in viola- 
tion of prohibitory provisions in its charter, passed an ordinance 
under which a contract of lease was entered into. 

Courts of justice have the right to sanction and to determine such con- 
troversies, but in the exercise of that power ought to act with 
great caution and have due regard for the legal discretion with 
which the Legislature may have clothed such corporations, which 
are in reality, State functionaries, whose acts must be respected 
whenever they are done in furtherance of delegated authority. 

Handy et al. vs. New Orleans et als. p. 107. 


An injunction in limine does not lie to prevent the mayor of a munici- 
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pal corporation from signing an ordinance passed by the council, 
purporting to repeal a previous ordinance and contract under it. 

Non constat, that the mayor will sign the ordinance, or that the coun- 
cil will pass it over his veto if returned unsigned, or that it will 
become executory. 

It is not until after such ordinance has been signed, or become execu- 
tory, that its validity can be judicially contested and determined. 

Otherwire, the cours would be exposed to adjudicate on the legality of 
an ordinance merely in embryo, which may never be signed or ac- 
quire vitality. 

Courts of justice have enough to do in dealing with real, existing avd 
actual wrongs, without auticipating and combatting hypothetical 
evils of the fature which may or not arise. 

A decree dissolving an injunction in limine, issued to prevent the sig- 
nature by a mayor of an ordinance passed by the council, and a 
judgment sustaining an exception of ‘no cause of action,” uoder 
insufficient averments of the petition, are correct and will not be 
disturbed on appeal. 

Railway Company vs. Mayor and Council, p. 127. 


Article 248 of the State Constitution of 1879 contains a delegation of 
acomplete and exclusive power tothe city of New Orleans, to 
regulate the slaughtering of animals for food within its corporate 
limits. It embraces a delegation of the police power inherent in 
every sovereign government, which cannot be the subject of a 
contract, and which is not exhausted when once exercised on any 
subject falling within its scope. 

In the exercise of its police power the city of New Orleans has the un- 
questioned right to restrict the slaughteiing of animals for food to 
certain designated districts or localities. 

It has also the right to change the designated districts for such busi- 
ness, if the slaughter-houses established under its previous 
authority should become puisances to the surrounding neighbor- 
hood. But that discretion is not arbitrary, it must be exercised 
with wisdom and caution. 

An unconstitutional provision in a city ordinance does not vitiate the 

whole ordinance, unless the two provisions are so closely con- 
nected in object and meaning, that the one cannot exist without 
the other. When a municipal corporation passes an ordinance, 
legislative in its character, importing no private contract or 
rights, the members of the corpuration enjoy the same prerogatives 
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as members of a State Legislature, and their conduct or motives 
in passing the ordinance can not be questioned. 
Villavaso et al. vs. Barthet et als. p. 247. 


The Act No. 38 of 1856 provided a peculiar system of government for 
the parish of Jefferson, under which the various corporations com- 
posing the parish, and not therein named, were to be represented 
on a parish committee which were to apportion the general parish 
expenses between the several corporations, and the latter were to 
pay the same out of the funds raised by the exercise of their own 
powers of taxation. . 

When, subsequently, the city of Kenner was incorporated and vested 
with taxing and other municipal powers, it became one of the 
‘corporations composing the parish of Jefferson,” and fell under 
the operation of the Act of 1856, by the effect whereof she was 
entitled to representation in the parish committee, and to pay her 
share of general expenses through the assessment of that commit- 
tee and without direct parochial taxation. 

Such has been the coustruction of the law after its passage. The city of 
Kenner has never been awarded representation on the police jury, 
but has been excluded therefrom ; and has been always recognized 
as entitled to representation on the parish committee and subject 
to its assessmerts, which have been annually made 

Acts No. 58 of 1874 and No. 119 of 1884, exhibit a similar interpreta- 
tion of the law. 

The power assumed by the police jury, on which Kenner was not 
represented, in 1878 and subsequent years to levy direct taxes on 
Kenner, while she was, at the same time, subjected to assessments 
by the parish committee, cannot be supported. It would involve 
taxation without representation and the imposition of double bur- 
den, besid+s contravening the law of the State as interpreted by 
the parochial authorities, by the Legislature of the State and by 
the local judge of the district. 

This case does not fall within the general rule that incorporated towns, 
in absence of special legislative exemption, are subject to police 
jury taxation, which is not abraded. 

Felix vs. Wagner et als., p. 391. 


A change in the charter of a municipal corporation or a substitution 
of a new charter to the old one, will not be deemed, in the absence 
of express legislative declaration otherwise, to affect the identity 


of the corporation. 
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The City of New Orleans, founded by Bienville in 1718, is identically 
the City of New Orleans in 1887. 

Its present charter, 1882, repeals all laws in conflict or inconsistent 
with, or contrary to its provisions, and by irresistible implicati on 
maintains all special laws, not at such variance with them. 

Act 100 of 1878, relative to private markets, in furtherance of which 
ordinance No. 4798 A. S. has been adopted, forbidding private 
markets within six quares of a public market, is a special law and 
is not in conflict with the charter of 1882 and has not been re- 
pealed, neither has been said ordinance, which being legal, justi- 
fies the infliction of fine, ete, in cases of violation of its prohibi- 
tions. State vs. Natal et als., p. 432. 


NEGOTIABLE PAPER. 


A bank which has received from a depositor, as collateral security for 
an account there overdrawn, or which may be overdrawn subse- 





quently, certain certificates or bonds payable to bearer at a future 


day for value, is entitled to hold the same as against one claiming 
ownership thereof and alleging that one whom he had constituted 
the depositary of same bad misappropiated them—unless the 
claimant shall allege and prove that the bank’s acquisition was 
mala fide. 

A vendor of real estate that is charged with a general mortgage, who 
deposits with the notary passing the title, a sum of money or valu- 
able securities as a guarantee that he will procure the erasure of 
‘same, incurs the risk of the deposit. Saloy vs. Bank, p. 92. 


PARTITION. ° 

In a partition of lands between two joint proprietors, a plantation 
falis to the share of one of them, burdened witb a special mort- 
gage in favor of the Citizens’ Bank. In the act of partition there 
is aun acknowledgement of this debt, and a stipulation that each 
shall be equally responsible for it, and also of mutual warranty. 
Such stipulations do not entitle the survivor of the contracting 
parties (or his heirs) to claim from the succession of the other the 
payment of one-half uf the mortgage debt, when no eviction or 
disturbances hasbeen suffered on account of the eacumbrance ; 
and where the debt is only payable through a long series of years, 
and no part of it has been paid by the party asserting the claim 
against the succession. 

A judgment directing a payment to an heir ont of the succession 
fands in the hands of an administrator, on account of the heirs’ 
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interest in the succession is erroneous, where in the same judg- 
ment the credits claimed by the administrator in his account for 
payments made to the other beirs are stricken therefrom and re- 
mitted for adjustment to the partition. The claims of all the 
heirs should have been thus dealt with. 

Where there is a conflict of testimony touching attorney's fees, and 
the testimony and the record do not afford sufficient information 
to enable the court to estimate them, the judgment of the lower 
court thereon will not be distarbed. 

In the Matter of the Estate of Labauve, p. 388. 


In case a partition cannot be effected in kind without serious incon- 
venience to one of the co-proprietors of the property held in in- 
division, it must be sold at public auction in order that the parti- 
tion be effected by licitation. Blakemore vs. Blakemore, p. 804. 


PARTNERSHIP. 


A partnership once formed and put into action becomes, in contempla- 
tion of law, a moral being, distinct from the persons who com- 


pose it. 


It is a civil person which has peculiar rights and attributes. The part- 
ners are not the owners of partuership property. . 

It belongs to the ideal being, which has the control and administration 
thereof, to enable it to fulfill its legal duties and obligations: The 
partners own the residuum. 

Partnership property —whether ordinary or commercial—is liable to 
creditors of the partnership in preference to those of the individ- 


ual partners. 
Notwithstanding the interest of the deceased member of an ordinary 


partnership is subjected to administration as his other property, 

funds realized from the sale thereof cannot be withdrawn from 

partnership creditors and applied to minors’ claim to $1000. 
Succession of Pilcher, p. 362. 


Taxes levied on the business of a partnership form part of the ex- 
penses of the business, and, when recovered back from the gov- 
ernment, are to be distributed among the partners according to 
the terms by which the expenses were shared. 

Succession of Harris, p. 443. 


A surviving partuer, bound by the articles to liquidate the concern 
within six months after the dissolution of the partnership by 
death, and who has no rights, after the expiration of that term, to 
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prolong the liquidation, is liable for the value of all the assets at 
the termination of the delay, when they cannot be returned in 
integrum. 

Such partner cannot shield himself from responsibility by showing 
that those assets have been sold by judicial authority, when it is 
shown that the property apparently adjudicated to outsiders, and 
which never left his possession, has been transferred to him for 
the same prices, on the same day, or shortly after, conformably to 
a previous understanding. 

Where part of such assets is not thus transferred, in consequence of a 
deception, the partner will neverthless be responsible, when it 
appears that bidders were deterred from bidding for his benefit. 

The succession of the deceased partner is entitled to recover after 
deducting the liabilities from the assets, the share to which the 
deceased is, by the articles of partnership, authorized to claim in 
the residue, with legal interest from the expiration of the delay 
allowed for the liquidation of the concern. 

Klotz vs. Macready, et al., p. 638. 


Parties, though not partners inter se, may be such as to third persons. 

When persons occupying relations to others as partners, have obtained 
undue advantages of the latter, by means of false representations 
and unlawful acts, they are answerable in solido for whatever loss 
has been incurred thereby, irrespective of their obligations as 
partners. Baldey & Lightner vs. Brackenridge, p. 660. 


In an action by one partner against another praying for a full and final 
settlement of the partnership affairs, a demand that the defendant, 
‘who had been left in charge as liquidator after the dissolution, file 
an account of his gestion, is only incidental to.‘and not inconsist- 
ent with, the main demand. 

Neither is a prayer to recover at least a certain amount, and such fur- 
ther amount as may be found due on settlement, inconsistent with 
the action of settlement. 

A plea of full and final settlement is not sustained by evidence of only 
a partial settlement. Thompson vs. Walker, p. 892. 


The books of a commercial partnership are receivable in evidence, and 
are entitled to great weight and consideration when they bear 
upon the disputed questions of fact and with reference to which 
the testimony of witnesses is conflicting. 


In case the business of the partnership has been almost exclusively 
76 
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conducted by one member of the firm, and the books have been 
kept by him, the other is entitled to introduce evidence of the in- 
correctness of the entries contained therein, and also to show that 
others, not entered, should be made; but this is subject to over- 


throw by countervailing testimony. 
Carpenter vs. Camp et als., p. 1024. 


PLEADINGS AND PRACTICE. 


As a general rule amendments to the pleadings should always be al- 
lowed in promotion of justice, where they do not change the issues 
nor cause delay. Carter et al. vs. Farrell et al., p. 102. 


A ruling refusing a continuance to procure an absent witness to estab- 
lish other defenses and striking out of the answer to the rule im- 
pertinent issue, is correct and will not be disturbed. 

Fusz & Backer vs. Trager & Noble, p. 292. 


The plea of lis pendens is a declinatory exception, and cannot be per- 
mitied in an answer to the merits; and if incorporated in an 
answer, it is thereby waived and loses its efficacy as.an exception. 

An exception to the jurisdiction of the court ratione persone is likewise 
a delinatory exception, and must be pleaded in limine litis and be- 
fore answering the merits. Miz vs. Creditors, p. 624. 


The plea of no cause of action must be judged by the averments of 
plaintiff’s petition. 

When a rule, taken from the adverse party to show cause why certain 
depositions should not be read, has been made absolute, as shown 
by the minutes of the court, it is too late to urge objection to the 
service of the rule after the trial has begun and the evidence has 
been offered. Rule should have been taken to have the minutes 
corrected so as to conform to the facts. 

Baldey & Lightner vs. Breckenridge, p. 660. 


When suit is brought on a note in names of three members of dissolved 
firm, and is excepted to on ground that one is dead, plaintiffs may 
amend by striking out name on proof that his interest had been 
fully transferred to one of the others. 

A judgment rendered on tie verdict of a jury defective in being for 
plaintiff without specifying amount, cannot be sustained ; but in 
reversing it this Court, when satisfied that the record presents all 
the facts and evidence necessary to a decision of the cause, will 
not remand it, but will render such judgment—following 13 La. 
109, and 14 La. 343. 
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Where the judgment maintaining exception to an intervention declares 
that it was rendered by reason of the law and the evidence taken 
thereon, and the record presents no such evidence, the judgment 
will be affirmed. Miller, Iron & Co. vs. Cappel et al., p. 881. 

When the.defendant in a suit for damages on account of an alleged 
tort, dies pending the litigation, after citation and before issue 
joined, the suit may be prosecuted against the heirs of the de- 
ceased who have accepted his succession. C. P. art. 25. 

But, if besides lawful heirs, the deceased has left a surviving wife, the 
widow cannot be sued as an heir, but only as a widow in com- 
munity, as she thus becomes liable for one-half of the damages 
which may be recovered, and the heirs are then liable for the 
other half, each for his virile portion. 

If the widow is cited as an heir she is not properly brought into court 
in her legal capacity, and in such an event the succession being 
only in part represented, no valid judgment can be rendered in 
the case. 

A trial held under such pleadings is illegal, null and void, and the 
judgment rendered therein must be set aside, and the cause re- 
manded to the lower court for further proceedings. 

Dirmeyer vs. O’ Hern, p. 961. 


Defendants have a right to object to a cumulation of several distinct 
causes of action against them, where these have no cognate origin, 
and where they have no common interest to be adjudicated upon 
in one judgment. 

They may sever, but are not bound to do so. 

In a suit in damages for the wrongful obtention of an injunction, the 
plaintiffs in injunction the sureties on the bond and an alleged in- 
stigator or fomevor of the proceeding, though sued, some ex con- 
tractu and others ex delicto, may be joined as defendants in the 
same suit, reserving their right of severance in their defenses. 

Consent cannot give jurisdiction ; and when our attention is called to 
a defect of jurisdiction ratione matera, we are bound to rectify it, 
whatever the laches of the parties. 


Riggs & Bro. vs. Bell et als., p. 1031. 
PLEDGE. 


The pledgee of a note, secured by mortgage, has the right to take meas- 
ures, that is: to sue for payment in his own name, or for the use of 
the pledger, to satisfy the debt to secure which the pledge was 
made, subject to the obligation of accounting to his debtor. 

Insurance Company vs. Lozano, p. 321. 
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PLEDGE.—Continued. 


A railroad constructed on soil not belonging to the owner of, or to the 
corporation which built the road, is movable property and as such 
liable to the law regulating pledges on moveables. 

The pledgee of a railroad may take legal possession, as required by 
the law on pledges through a third person chosen by him and the 
pledgor. 

A party who is bound as endorser with others for the payment of a 
note, secured by pledge, is legally subrogated to all the rights of 
the pledgee by the payment of the note. 

A-party whose materials, sold to another, were used in the construc- 
tion of a work, has no privilege on such work, because his mater- 
ials were not sold to the owner or his agent, or his sub-contractor, 

Woodward vs. Railroad Company, p. 566. 


Under the 3d section of Act 44 of 1882, the consignee from the date of 
consignment under bill of lading, acquires a perfect pledge with 
right to sell and pay his debt with the proceeds. The death of the 
consignor, after the consignment, could not affect such rights. 

But no consignment made after the death of the owner by an unan- 
thorized person could operate to create a pledge in favor of the 
consignee. The death fixed the rights of all creditors as to the 
succession property and no one could acquire any new privilege 
thereon. Allen, West & Bush vs. Nettles, p. 788. 


PRESCRIPTION. 


An action under R. S. 301, to enforce against the directors of a bank 
liability for having furnished false statements of the affairs of the 
bank to the State Treasurer, is ex delicto and prescribed by one 
year. 

An action, under R. S., Secs. 300 and 301, to enforce the liability of the 
directors of a banking corporation for the debts of the bank, on 
the ground that they had participated in, or assented to, the bank 
making loans and discount», whilst in an insolvent condition, is 
one ex quasi delicto, and prescribed by one year. 

The act which gives use to a quasi contract, is a lawful one, and is per- 
mitted. That which gives use to a quasi offense is unlawfal, and 
is prohibited. 

Prescription cannot be eked out by inference, nor extended from one 
cause to another by analogy ; neither ean the legal interruption of 
prescription be so extended. 

Knoop, Hanneman & Co. et al. vs. Blaffer et als., p. 23. 
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Against an action for the resolution of a sale, based exclusively on the 
fuilure of the vendee to pay the last five of a series of seven instai- 
ments of the purchase price, and when the first two have been ex- 
tinguished by voluntary remission by the heirs of the vendor to 
the heirs of the vendee, prescription commences its course on the 
day of the debtor’s default in payment of the last instalment that 
is covered by the suit. Edwards vs. White, 34 Ann. 989, affirmed. | 

Heirs of Pike vs. Heirs of Charotte, p. 300. 


Emancipation by marriage does not terminate the suspension of pre- 
scription as to minors, which continues until the actual majority of 
such minor. Plea of prescription of ten years overruled. 

As to the property purchased at tax sale, the prescription of three . 
years is pleaded under section 5 of Act 105 of 1874, which declares: 
‘‘Any action to invalidate the titles to any property purchased at 
tax sale under and by virtue of any law of this State, shall be pre- 
scribed by the lapse of three years from the date of such sale.” 

This statute has never been repealed. Being a statute of prescription 
it is legitimately retrospective, and operates on tax sales made 
prior to its passage, at least from the date of the law. 

Section 62 of Act 42 of 1861, under which this sale was made, provid- 
ing for obtaining an Auditor’s deed of sale, does not impair the 
effectiveness of the tax collector’s deed as a title. 

The section 5 of the Act 105 of 1874 is distinctly a prescription of au 
action. It does not purport to cure defects in titles; nor does it 
concern itself with the rights of parties. It simply says, whatever 
be the rights, they must be asserted within three years or else the 
action is barred. 

The power of the Legislature to pass such laws is undisputed and the 
courts are bound to enforce them. 

In this case, defendants have a title derived from a tax sale made 
under a law of the State, under which they have held open, public 
and notorious possession for thirteen years and for more than three 
years since plaintiffs reached the age of majority, before this ac- 
tion to invalidate their title was instituted. 

The statute is a bar to the action. The question fully considered un- 
der numerous authorities: Lague vs. Boagni, 32 Ann. 912, dis- 
tinguished from the case at bar. Person vs. O’Neal, 32 Ann. 237 
overruled. Barrow et al. vs. Wilson et al., p. 403. 


A citation judicially held to be absolutely null is not sufficient to in- 
terrupt prescription running in favor of a defendant. 
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Hence, the citation served on a married woman, under a petition in 
which she is sued asa single woman, cannot subsequently, after 
the defendant is sued as a married woman and duly cited, be in- 
voked as a citation sufficient to interrupt prescription. 

Through such a citation the married woman was not made a party to 
the suit, and if the service of the legal citation is made after pre- 
scription has acquired, the defendant having been cited too late, 
the plea of prescription is good, and it will defeat the action. 

Bertrand vs. Knox et als , p. 431. 


The petition in this case exhibits an action by a former minor arrived 
at the age of majority against the succession of a deceased tutor, 
to recover an amount alleged to be due by him in virtue of his 
gestion as tutor. 

As such, it stands in the same position as if the tutor were alive and 
the action were directed against him. 

More than four years having elapsed after the majority of plaintiff 

~ before the suit was brought, the plea of prescription of four years 
is sustained. Gallion et al. vs. Keegan, p. 468. 


An executor is a judicial depositary of property of the estate he repre- 
sent; and his possession is that of the creditors for whom he is a 
quasi mandatary. Hence, his custody of succession effects, con- 
tinued by the assent and acquiescence of the heirs, suspends pre- 
scription in favor of the creditors whose claims have been 
acknowledged. 

Their acknowledgment by placing them on account or tableau of 
debte, or appending them to a petition for an order of sale to pay 

- debts, will suffice. Morris vs. Cain et als., p. 712. 


Possession ‘‘ under the title of owner” is one of the essential condi- 
tions in the prescription of thirty years by which the ownership of 
immovables can be acquired without any need of title or posses- 
sion in good faith. C.C. Art. 3500. 

If it appears that the party who pleads the prescription of thirty 
years acknowledged at any time before his possession covers a 
space of thirty years that the title of ownership was in his oppon- 

_ ent, his plea is defeated and his alleged ownership is destroyed. 

The prescription of ten years, established by Art. 853 of the Civil 
Code, by which a possession under an erroneous fixing of bound- 
ary lines prescribes the title of his opponent who sues for a recti- 
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tication of an erroneous boundary line, applies only in an action 
of boundary, and not in a petitory action, in which the prescrip- 
tion of thirty years alone can be invoked in support of ownership 
without a title or possession in good faith. 

City vs. Shakespeare et als., p. 1033. 

PRIVILEGES. 

Persons engaged to do the current manual or menial work to keep the 
grounds and the buildings on the same in proper order have no 
privilege for the payment of wages which may be due them, which 
outranks that of the vendor for the discharge of the price of sale 
due him. 

The appropriation of a sum of money, the proceeds of the judicial 
sale of effects, on which such persons have no privilege, is unau- 
thorized, and is error in the judgment passing on the third oppo- 
sitions of such claimants. 

The World’s Exposition vs. American Exposition, p. 1. 


Where the surviving widow assumes the payment of all the debts 
owing by the deceased and takes possession of all the property left 
by him, and continues a mercantile business, in which the de- 


ceased was engaged, in the same manner as when conducted by 
him, and applies the proceeds of all sales to the payment of the 
ordinary debts, sufticient to satisfy her privilege, she cannot after- 
ward demand that a mortgage creditor holding in his hands the 
proceeds of the sale of the mortgaged property, should contribute 
from that fund enough to satisfy her privilege. . 
Succession of Cousley, p. 570. 

‘The privilege granted by law in section 128 of the Revised Statutes, 
in favor of attorneys-at-law for the amount of their professional 
fees on all judgments obtained by them, cannot be extended so 
as to affect property which the creditor may have acquired in exe- 
cution or in satisfaction of the judgment: 

When the judgment has been satisfied it ceases to have a legal exist- 
ence, and hence it cannot be applied to any privilege or other 
legal purpose. Inneau vs. Edwards, p. 876. 


RECUSATION. 

A district judge who has recused himself and appointed a lawyer or 
judge ad hoc to try the recused case, is the only one who has the 
jurisdiction or authority to appoint some one to fill a vacancy 
caused by the removal, death, or resignation of the latter. 

State ex rel., Iudeling vs. Judge, p. 793. 
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When a district judge recuses himself and calls the judge of an ad- 
joining district to come into his court to try the case, the latter 
may try and determine the cause after nine months have elapsed. 
The law accords to either party in interest the right to have the 
cause transferred to an adjviniog district, if it has not been dis- 
posed of within nine months from the date of the recusation ; but 
same is directory only, and does not confer such a right as will 
become prescribed, if not exercised within time indicated. 

McKinzie vs. Tax Collector et al., p. 944. 

A judge who has been recused has no right to take any judicial action 

in the case in which the recusation has been made. 


It does not appertain to him to say that the recusation is not well 
founded. 


He must, immediately, where he does not acknowledge, proprio motu, 
that the recusation rests on good reason, call in another judge, or 
lawyer, as the case may be, to determine the question on that 
issue. 

It is not until after the question has been decided adversely to the 
party raising it, that the judge can resume and exercise jurisdic- 


tion over the controversy. 

It ought to be well known that, under article 90 of the Constitution, 
this court has a general supervision and control over inferior 
courts, regardless of amount, in all cases, otherwise proper. 

State ex rel., Nolan et al. vs. Judge et als., p. 994. 


REMOVAL FROM OFFICE. 

Suit instituted under the original jurisdiction of the Supreme Court, 
by virtue of Article 200 of the Constitution of this State, by thé 
Attorney General, on the i: formation of fifty citizens and tax 
payers, for the removal of the defendant from office, tor non-feas- 
ance and mal-feassance, favoritism and oppression in office, gross 
misconduct and incompetency. 

Held by the Court : 

That the charges of malfeasance and gross misconduct have been 
fully established against the defendant by the evidence. 

That a district judge has no right or authority whatever to emply ex- 
perts at the expense of litigants, or of a succession, or of a minor, 
to examine and report on the pleadings or evidence in any record, 
when such examination is to be made by the judge himself. 

That the allowance of the fees to such experts made by this defend- 
ant, in the matter of the succession of Quiazzaro, was not only an 
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REMOVAL FROM OFFICE.—Continued. 


act of malfeasance on the part of the judge, but it was also an 
act of spoliation. 

That the minutes of all courts of record throughout the civilized 
world are uniformly recognized as evidence of the very highest 
rank, and never allowed to be contradicted by parol testimony, 
unless perhaps under an allegation of fraud or forgery. In our 
jurisprudence the minutes of courts have always been clothed with 
an authenticity which borders an sanctity. 

That the minutes of a court are in the nature of a citation and need 
not be offered in evidence, as they make proof of themselves. 
That it is uniawful and unwarranted for a judge to assume the per- 
sonal administration of a fund belonging to litigants, or to a suc- 

cession, or to a minor. 

That this defendant, having assumed such personal administration of 
the funds of the Quiazzaro Succession, has also assumed, in con- 
sequence, the burden of proving clearly that a proper and lawful 
use has been made of those funds; that he has completely failed 
in such proof and accounting; that his acts in the premises show 
glaring malfeasance on his part. 

Duties of the minute clerk examined and defined. 

Strong condemnation by the Court of the customary omission of de- 
fendant to cause the minutes of his court to be read aloud by the 
clerk, and to be signed by himself. 

That it is not necessary, under Article 200 of the Constitution of this 
State, for the purpose of the removal of a district judge, that the 
nonfeasance, or malfeasance, or gross misconduct charged, should, 
as a condition precedent, be proved to be criminal or corrupt. 

Malfeasance defined. 

That it was the intention of the framers of the present Constitution of 
this State to leave the application of Article 200 to the sound and 
legal discretion of the Supreme Court; and that, by the decree of 
the latter, none but able, conscientious and irreproachable judges 
should be retained on the Bench in the State of Louisiana. 

Difference between the provisions of the Constitution of the United 
States and the present Constitution of the State of Louisiana, for 
the punishment of impeachable offences. : 

State ex rel., Attorney General vs. Lazarus, p. 142. 


A sheriff is responsible for all loss or damage resulting from the mal- 
feasance or gross misconduct of his deputy, but such malfeasance 
misconduct of the deputy does not subject the sheriff to the pun- 
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ishment of removal or suspension from office unless he has encour- 
aged or sanctioned the delinquency of his deputy. 
The deputy himself can be punished for his delinquencies by fine and* 
imprisonment, and prohibited from acting in said capacity. 
State ex rel., Attorney General vs. Budd, p. 232. 


RES JUDICATA. 


In a proceeding by rule to enforce the provisions of a judgment ren- 
dered in a partition proceeding, and to compel the completion of 
an adjudication of property which entered into the partition pro- 
ceeding and judgment, which judgment has become final, this 
judgment cannot be changed, altered or amended by the judg- 
ment on the rule. It constitutes res adjudicata. 

Gerrish vs. Pope, p. 517. 


The principle that, in an action of nullity, the judgment attacked as 
null cannot be pleaded as res adjudicata, does not apply where the 
grounds of nullity asserted had been considered and validly deter- 
mined by that judgment itself. 

In this case, not only were the grounds of nullity now charged consid- 
ered and determined in the original judgment, but the same 
grounds were afterwards presented on an exception of nullity on 
which issue was joined, and which was again determined adversely 
to the exception. This operates res adjudicata against the present 
action, which is brought by the same parties (in law), against the 
same judgment, and on the same grounds. 

Heirs of Hoggatt vs. Administrator et al., p. 976. 


REVIVAL OF JUDGMENTS. 


The ten years within which a suit to revive a judgment must be 
brought, begin to run from the rendition of such judgment. 

This means: Its signature by the lower judge, or its finality on appeal, 
whether when the last judicial day allowed for asking a rehearing 
expires, or when such rehearing is refused. 

Particularly is such the initial point for prescription, when the judg- 
ment sought to be revived, is the first rende:ed by the appellant’s 
court, in place of that rendered by the lower court. 

The finality of such judgment on appeal is not to be computed from 
the date of the signature of the reversed judgment in the lower 
court. 

When ten calendar years appear to have run from the finality of the 
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REVIVAL OF JUDGMENTS.—Continued. 
judgment, the burden is on the plaintiff to show that the suit to 
revive was instituted within the delay. 

A mere omission to do so does not iustify a judgment declaring the ac- 
tion prescribed. 

Where it is clearly in the power of a plaintiff thus omitting or failing, 
to adduce proper proof, 1t would serve no useful purpose to dismiss 
his suit. The case ought to be remanded. 

1 Scott & Co. vs. Seelye, p. 749. 

REVOCATORY ACTION. 

The effect of a judgment in favor of the complaining creditor in a revo- 
catory action, is to annul the contract assailed in so far as its 
effects concern him. C.C. Art. 1977. 

In case the contract thus avoided be a sale, the effect of a judgment is 
to subject the property thereby transferred to the execution of the 
judgment held by the creditor against the vendor. But beyond 
that, the title of the vendee is not affected or impaired, and it does 
not revert to the original vendor. 

Hence the succession of the vender, whose sale to another has been 
avoided in a revocatory action, is not thereby reinvested with title 
to such property, and the adjudicatee at a succession sale of prop- 
erty thus situated cannot be compelled to accept such title. 

Succession of Schultz, p. 505. 


In a suit by a creditor for the nullity of a transfer by his debtor to the 
latter’s wife, of property, as a dation en paiement of her parapher- 
nal funds, on the grounds that such transfer is simulated and 
fraudulent, proof on the part of the wife that there was actual con- 
sideration, although inadequate, is conclusive against the allega- 
tion of simulation. 

The attack of the transfer as a fraudulent preference over the hus- 
band’s creditors is the revocatory action of our code, and is barred 
by the prescription of one year. Renshaw vs. Dowty, p. 608. 


_ A contract by which an insolvent debtor, in fraud of creditors, trans- 


ferred to a creditor in satisfaction of his debt, a number of notes 
and accounts, and paid the difference in cash, if subjected to re- 
vocation, must be revoked as a whole, and the payment made, 
though of a “‘ just debt in money,” being part and parcel of the il- 
legal contract must fall with it. 
The evidence establishes that part of the money delivered consisted of 
the identical bank notes and cash which the debtor, in his capacity 
as treasurer of a corporation, had received from stockholders 
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thereof, and which he had set aside in a particular drawer by 
itself as the property of the corporation. Held, as to such moneys 
that they were the property of the corporation, which the treas- 
urer was bound to deliver, and the corporation had the right to 
receive, and that such delivery is not subject to revocation. 
Under Article 1977, C. C., a creditor cannot, by the simple fact of 
being the first to bring a revecatory action, exclude other creditors 
from joining in the attack and participating with him in the bene- 
fits of the judgment. 
Bank vs. Cotton Press Company et als., p. 834. 





SALE. 


A simulated sale is no sale. It is an absolute nullity. So where such 
pretended sale is even in the form of an authentic act or of a judicial 
sale, if it is accompanied by a counter-letter, or the possession of 
the alleged purchaser is precarious or not continuous and com- 
plete, a judgment creditor of the vendor may disregard the appar- 
ent title and seize directly, and if enjoined may, under proper 
pleadings, show by written or oral evidence the simulation 
charged. — Carter et al. vs. Farrell et al., p. 102. 


A dealer in paints of a particular quality who sells the same with the 
formal condition that they shall be used as they come from the 
manufacturers and be properly put on, and who subsequently dis- 
covers that one to whom he has sold such paints has put in the 
same foreign ingredients—oil and turpentine—is not, as a rule, 
liable in damages for refusing to sell further to such purchaser 
aod for stating that he had not kept his agreement. 

Particularly is such the law, when the statements are made without 
malice, under the firm belief that they are true and for self-protec- 
tion, to the party himself, or to parties interested entitled to an 
information. Lynch vs. Febiger, p. 336. 


A dealer in petroleum fluids, who fills an order for a barrel of ‘‘ Puro- 
line” by delivering a barrel of ‘‘ Gasoline” of 74° gravity, and 
brands the package as “ Puroline,” is not guilty of deceptiun, as 
the difference in the dangerous character and in the use of the two 
fluids is hardly measurable or perceptible; and the package con- 
taining the stamp “ explosive and dangerous,” placed thereon by 
the inspector under the provisions of Act No. 37 of 1877, regulating 
the mode of inspecting coal and petroleuw oils or fluids. 

In a case of a fire originating from a package of such goods from which 








SALE.—Continued. 


oil is drawn in the night by persons who enter the room with a 
burning lantern, the dealer will not be held responsible for the 
damages resulting from such fire. 


Socola vs. Chess-Carley Company, p. 344. 


One who sells an immovable to another, with full warranty and after- 
ward has conveyed to him an outstanding interest in the property, 
thereby cures the defect in his orginal title, which enures to the 
benefit of his vendee. 

If such outstanding interest is conveyed to the wife of the vendor, in 
community with him, it is the same as if conveyed to himself. 
Neither the wife or any vendee of his acquires any title to this 
outstanding interest in the property. 

Jacobs vs. Yale d& Bowling, p. 359. 


A bona fide sale, with the pact of redemption, ostensibly valid and duly 
recorded, passes title of ownership; and cannot be attacked collat- 
erally by a creditor of the vendor, who must be relegated to a 
direct action. 

Under the charge of simulation, such creditor cannot be permitted to 
show that the transaction ought to be avoided on other grounds. 

Evidence adduced and received only as going to the effect must be re- 
stricted to the issue of simulation. . 

Lawler & Huck vs. Cosgrove, p. 488. 


If, prior to a judicial sale, in enforcement of a first mortgage and ven- 
dor’s privilege ranking all others on the property, an agreement is 
made between the seizing creditor and debtor, that the former will 
bid off the property if not run up above the amount of his debt; 
and that, in such case, he will resell to the debtor, or any one 
named by him, at an agreed price, within a delay fixed, such an 
agreement is lawful and does not prevent the title under such sale 
from actually passing to the purchaser, subject to the right of re- 
der ption, and it extinguishes all mortgages on the property ; and 
judicial mortgages will not reattach to the property unless it is re- 
turned to the ownership of the debtor. 

When, in such case, the property is resold to a third person named by 
the debtor, for a price actually paid by such purchaser, the fact 


that, in a contemporaneous writing, it had been agreed between 
this purchaser and the original owner that the former would resell 
to the latter or any person designated by him, on terms and condi- 
tions therein stipulated, does not prevent the purchaser from be- 
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SALE.—Continued. 
coming the real owner, subject oniy to the right of redemption on 
the terms agreed. Therefore, judicial mortgages against the orig- 
inal owner did not attach to the property in the ownership of such 
purchaser. 

When, subsequently, the original owner ceded his right of redemption 
to another, and the purchaser, with the consent of such former 
owner, sells the property outright to the person so designated, for 
a price partly paid in cash and the balance in a note secured by 
mortgage, without reserve of any right of redemption expressed 
in the deed or in any writing whatever, neither the original owner 
nor his creditors can attack such title or mortgage except on 
grounds of fraud, which are not established in this case. 

Davis vs. Citizens’ Bank et al., p. 523. 


In a contract of sale on terms of credit, breach of the resolutory condi- 
tion on the part of the buyer does not arise till the term of credit 
has expired, before which time an action to annul on this ground 


will not lie. 

Fraud, however, when established, vitiates the contract ab initio and is 
not dependent, for its assertion, upon the expiration of the term of 
credit. 

A representation of solvency on the part of the buyer is ordinarily im- 
plied in every application to purchase goods on credit; but it 

_ requires a wilfully falee statement to that effect, as a fact and not 
as a mere opinion, to vitiate the contract; or else it must appear 
that, at the date of the purchase, the buyer contemplated a swindle 
and did not intend or expect to pay for tlie goods. 

In this case no fraud is established such as to vitiate the sale, and the 
action of plaintiff to annul the sale before expiration of the terms 
of credit and sequestering the goods was premature. 

The sequestration having been wrongfally issued, defendant was en- 
titled to actual damages which are assessed according to the pecu- 
liar circumstances of the case. 

Milling Company vs. Lawler, p. 572. 

Where an act of sale is attacked as simulated the attacking party is 
not debarred from proving its simulation, and committed to the 
truth of its stipulations, by the offering of the act in evidence with- 
out reservation. Where the vendor remains in possession and 
control of the property after the execution and date of the written 
transfer the sale will be presumed to be simulated. 

Gole and Husband et al. vs. Cole et al., ». 878. 
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In an action to annual a eale on the ground of lesion beyond moiety of 
property previously donated by the seller to the vendee, the plain- 
tiff puts himself out of court by alleging that the price mentioned in 
the act, though one-eleventh of the value of the real estate at the 
time, was not paid, and by not alleging error, imposition or fraud 
on the part of the vendee in withholding the amount. 

In such cases, the parties must be ieft in the condition in which they 
voluntarily placed themselves at the date of the last conveyance. 

The transfer was not prohibited by law. The parties had a right to 
enter into the contract by whatever name they may have desig- 
nated it. 

The act was translative of real estate, and has served as a vehicle to 
pass the title from the one to the other. 

Mc Williams vs. Mec Williams, p. 924. 

SEQUESTRATION. 


A writ of sequestration is issuable by a creditor having a special mort- 
gage when he apprehends that the mortgaged propérty will be 
moved out of the State before he can reap the benefit of his mort- 
gage, and therefore the propinquity of the property to the border 
of avother State is an element to be considered in estimating the 
strength and reality of his apprehension. 

It is not what a debtor really intended to do that is to be considered 
in determining whether a sequestration has been lawfully sued 
out, but whether he was doing and saying that from which his 
creditor might apprehend the existence of an intention to do the 
hurtful thing that a sequestration would prevent. 

A mortgage creditor who has waited longer for payment than he stip- 
ulated to wait, whose debtor has defaulted on the payment of sev- 
eral of the notes, and who proceeds to a foreclosure only on the 
eve of the last-maturing note, is not liable in damages when he 
has used conservatory process to detain the property in the cus- 
tody of the law under circumstances justifying it. 

Duncan vs. Wise, p. 74. 


Mandamus does not lie to compel a district judge to dissolve a seques- 
tration unconditionally, on bond by plaintiff, where the property 
sequestered has already been attached. 

Coupling the dissolving order on bond with the provision that it shall 
not be construed as a release of the property from the attachments 
previously levied upon it, was a wise avd judicious reserve. 

An ex parte dissolution of a sequestration on bond does not affect at- 
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taching creditors who are not parties either to the suit in which 
the writs issued or to the motion to dissolve. 

A restraining order will not issue where the party seeking it may ob- 
tain relief by other adequate remedy in the lower court. 

State ex rel. Jaffray & Co. vs. Judge, p. 1108. 

SERVITUDES. 

The servitude of drain through a canal is continuous and apparent 
and may be acquired by possession of ten years. 

When such a servitude is established in favor of an estate owned by 
a partnership over a contiguous estate belonging to one member 
of the partnership, the possession by the firm for ten years will 
sustain the ownership. In absence of any stipulation to that effect, 
such right will be presumed to be a real servitude. 

Levet vs. Lapeyrollerie, p. 210. 

There is no division of ownership of a wall in common; the whole 
belongs jointly and in indivision to the neighboring proprietors 
without reference to the dividing line between the lots. 

In absence of evidence to the contrary, the whole wall, with its flues 
and appurtenances, as originally constructed, is presumed to have 
becn so. constracted by common consent, at the common expense 
and for the common benefit of both proprietors. 

The circumetance of a flue being constructed in the lower stories of the 
wall in that half of it which is on the side of one property, does 
not establish exclusive ownership in the flues, or destroy the pre- 
sumption that it was intended for the common.use and benefit of 
both, particularly when the extension of the flues in the upper 
story, without which it would be useless, lies in the centre of the 
wall. 

Nothing in the facts and conditions established by plaintiffs in this 
case suffices to destroy the legal presumption of the common right 
of his co-proprietor to use the flae in question, especially when 
reinforced by the fact that the latter has actually used it from a 
period whereof the memory of no witness in the case runneth to 
the contrary. Weill vs. Baker, Sloo & Co., p. 1102. 


SUCCESSIONS. 

If an universal legatee shall marry a second time, having children of a 
preceding niarriage, he or she cannot, in any manner dispose of 
the pr perty given or bequeathed to him or her by the deceased 
spouse. 

The property becomes, by the second marriage, the property of the 
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SUCCESSIONS.—Continued. 


children of the preceeding marriage and such legatee only retains 
its usufruct. 

The rulings of this Court in Bird vs. Succession of Jones, 5 Ann. 644; 
Wells vs. Wells, 30 Ann. 936; Succession of Frazier, 35 Ann. 382; 
Succession of Townsend, 37 Ann. 408, and Succession of Town- 
send vs. Sykes, 38 Ann. 859, are unreservedly affirmed. 

Mere illegality in the appointment of an administrator, executrix or 
undertutor will not vitiate the acts done under it. The acts of an 
officer, in such case, are valid, although he should have been ille- 
gally appointed. 

It was discretionary with the probate judge, on the application of the 
executrix to cause the property ordered to be sold to be re-exam- 
ined and re-appraised ; as it may well be that a former appraise- 
ment was excesive, or the value of it had diminished since it was 
made. 

The purchaser at a sale, made at public auction, under an order made 
by a judge having jurisdiction of the succession, is not bound to 
look beyond such decree, in order to ascertain its necessity. 

He is bound only to ascertain that the judge had jurisdiction ; and 
finding that he had, the truth of the record, in other respects, may 
be assumed. 

Informalities in the appointment of an undertutor, in the composition 
of a family meeting recommending a sale of succession property 
to pay the ancestor’s debts, and in which minors have a residuary 
interest; in the method of proving the existence of debts of de- 
ceased to the judge granting the order of sale—and all other 
irregularities in proceedings antecedent to and resulting in the 
probate sale, are prescribed by five years. R. C. C. 3543. 

Webb et al. vs. Keller et al., p. 55. 


When in a contested provisional account, the amount and rank of va- 
rious charges and privileged claims have been settled by final 
decrees of court, the same claims cannot be again contested when 
presented in a final account of distribution. 

The administrator of an insolvent succession, left in possession of a 
fractional part of a sugar plantation with a growing crop on it, 
which has been sold to a person who fails to comply with his bid, 
and against whom he has taken proceedings for a sale a la folle 
enchere, is sustained, under the particular circumstances of this 
case, in making an arrangement with the purchaser of the rest of 

the plantation, including the stock, implements and sugar-house, 
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by which the latter takes charge for his own account of the crop 
and property under the obligations to pay the taxes, keep the 
land, fences, ditches and improvements in order and repair, and 
to so plant and cultivate the land as to keep it, at all times, as 
nearly as possible in the condition in which it was at date of sale, 
and in rediness to respond to a decree for a sale a la folle enchere. 
Under the circumstances of the case. the administrator will not be held 
liable for the crop or for the rents and revenues. 
Succession of Triche, p. 289. 


The appointment of a dative executor on the filing of a petition for 
the same and before any advertisement and expiration of the de- 
lay for opposition, is unwarrantec. It can be made only after 
publication and in the absence of opposition. 

An order of sale obtained by a dative executor thus appointed, is pro- 


cured by one having no authority to ask it and must be rescinded. 
A plaintiff must make his, case legally certain. It is not sufficient to 


make it morally probable. 

The Court does not pass on the capacity of plaintiffs to sue at the 
present stage for recovery of debts due the succession. 

The contingent appointment of a dative executor, on the condition 
that public notices shall be given und that it be not opposed, is of 
no avail, where, after the advertisements have been published, 
though the application has not been opposed, the appointment is 
not confirmed by a subsequent formal decree conferring it on the 
petitioner. Pfarr & Kuilman et al. vs. Belmont, p. 294. 


As a rule, a universal heir or legatee, who accepts unconditionally a 
succession which he inherits, is bound personally for the debts 
thereof; but not for the special legacies, the discharge of which 
is restricted to the residue of the estate. 

The suit for the nullity is the foundation for the payment of the legacy. 

The judge of the division to which suit is transferred cannot maintain 
jurisdiction over the demand in nullity, and relegate that for the 
payment of the legacy to the division whence the suit came; the 
less 80, when the plaintiff acquiesces in the transfer and invokes 
the jurisdiction of the court, in the last division, for a determina- 
tion of the merits. 

An action for the nullity of succession proceedings and for the pay- 
meot of a legacy involves demands intimately connected and 
blended. It is properly brought against the duly recognized uni- 
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SUCCESSIONS.—Continued. 


versal legatee alone, when the executor is dead; where there is 
none ; where there is no need of appointing one, and when the 
executor would have no interest in maintaining the proceeding at- 
tacked. The judgment to-be rendered will bind all parties and 
constitute res judicata. 

The executor is not a necessary defendant. The universal legatee 
duly recognized being the only one concerned in upholding the 
proceedings levelled agaiust, is properly made the sole defendant. 

Pironi vs. Riley, p. 302. 














When two beneficiary heirs are contestants for the administratorship 
of the ancestor’s succession, in the choice of the administrator a 
large discretion is vested in the judge who makes the appoint- 
ment and, unless manifestly wrong, his conelusion will not be dis- 
turbed. 

Under article 1043, he must select the “‘ most solid.” 

To determine this question of “ solidity,” the judge should look to the 
business capacity, experience, property and integrity of the re- 
spective applicants. 

If the succession is insolvent or its solvency questionable to the heir 
who is a creditor, the preference should be given—-other things 

being equal—to the one who is the debtor. 

As a general rule, the judge should be guided to some extent in mak- 
ing his appointment by the preferences of the other heirs and 
creditors. 

Where an inventory has been taken under an order of the court, and 
it is filed therein, there is no warrant for the clerk on an ex parte 
application of one of the heirs to order the taking of another in- 
ventory. 

The inventory first taken and filed was properly recognized in the true 
inventory of the succession. Succession of Chaler, p. 308. 

















In a rule taken by an beir to be put in possession of an estate, and for 
other purposes, any irregularity in such proceeding, though urged 
in oral and written argument, will not be considered in the ab- 
sence of pleadings raising such issues, save in exceptional cases. 

An heir is not entitled to be put into possession of certain funds in the 
hands of an administrator, when it appears that this fund is in liti- 
gation between the succession and another claimant. The heir 








cannot receive it until the litigation is terminated, though other- 
Calhoun vs. McKnight, p. 325. 





wise he might be entitled to it. 
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The widow of a deceased party by second marriage will not be allowed 
to claim, as administratrix, either in her own right, or on behalf of 
creditors, money expended by the husband for the maintenance 
and education of his children by a first marriage, when it appears 
that he made no such charge when living, and had never intended 
to make it ; that the first community was solvent, that he was sol- 
vent during the existence of the second community, and at the 
moment of his death, and that the creditors whose rights are 
championed by the administratrix, were not creditors of the first 
community, and only became creditors of the deceased in due 
course of commercial dealings, immediately preceding his death. 
Affirming decision in the succession of Boyer, 36 Ann. 506. 

Succession of Applegate, p. 400. 


Heirs who intervene in a succession proceeding as opponents to an 
account filed by the executor and ask therein for an order direct- 
ing the executor to pay over the money to them, thereby recog- 
nize the existence and validity of the succession proceeding and 
cannot set up its nullity as a ground for relief. 

Succession of Harris, p. 443. 


The executors of a will who delivsar possession of an immovable to the 
usufructuary under the will, legally lose seisin of the property, 
which does not revert to the succession if the usufruct expires be- 
fore the functions of the executors have expired; the usufruct then 
becomes incorporated with the ownership. Hence, in such a case 
the legatee of the naked ownership of the immovable cannot de- 
mand delivery of his legacy of the executors. 

Succession of Piffet, p. 466. 


An opposition which charges that a claim placed on the tableau was 
extinguished, is equivalent to a plea in compensation, which ad- 
mits the debt and throws the burden of proof on the opponent. 

When an account allows no interest on a claim and the account is not 
opposed to ask the same, the party in whose favor the item was 
tablued cannot demand such interest, on appeal. 

This Court will not pass on issue presented in argument only, and‘ 
which were not formed by the pleadings below. ‘ 

Succession of Rhodes; p. 473. 

In a contest over the claim of a survivor for the marital portion out of 


the succession of the surviving husband or wife, the plea of pre- 
maturity is not good if the judicial demand for the portion is made 
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after the presentation of a final account of administration by the 
executor, although circumstances subsequently occurring may 
prevent an absolute decree fixing the precise amount of the mari- 
tal portion. 

If the survivor is in necessitous circumstances independently of the 
legacies which the deceased has left him, he is not debarred of his 
right to claim the marital portion, but in such a case he is bound 
to include in this portion what has been left to him as a legacy by 
the deceased. C.C. Art. 2382. 

The indebtedness which the survivor owed to the deceased, and from 
which he has been released and discharged by the will, is not a 
legacy within the meaning of Art. 2382, to be deducted from the 
portion accuring to the survivor. 

The right to claim and receive the marital portion is transmissible by 
inheritanee, if the surviving spouse, who had made judicial de- 
mand therefor, dies before rendition of judgment on his demand. 

Succession of Piffet, p. 556. 


A commission merchant holding funds as the proceeds of products 
owned by a deceased person, holds the same in trust; and cannot 
legally pay them to any other but the duly qualified representative 
of the succession. 

A payment to any other will not discharge him from his legal respon- 
sibility therefor. 

The opposition of one of these heirs to an account of administration is 
sufficient to submit the whole account to judicial test, although 
the other two heirs may have approved of the same. In sucha 
case parties in interest, whose claims may be rejected, have their 
recourse against the heirs who have recognized their claim in due 
course of administration. It is no longer an open question in our 
jurisprudence that an executor or administrator cannot, at the 
risk of the succession, carry un planting operations and contract, 


in so doing, debts so as to bind the estate. 
In such cases the administrator, who has not tried to lease the succes- 
sion property, will be held liable for the rental value of the same. 
Errors of judgment, not amounting to malfeasance, are not sufficient 
causes for the removal of an administrator, or to authorize one of 
his securities to withdraw from his bond. 
Succession af Sparrow, p. 696. 


The fees of an attorney for services rendered in the defense of suits 
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against a tutor, on account of debts of a minor’s parents, are a 
legitimate charge against the succession of the parents. 

When the proof shows that an administrator has used an honest en- 
deavor to protect the interest of the succession and the heirs, the 
maxim contra spoliatorem omnia presumuntur does not apply. 

Unless it has been shown that a succession representative has neglected 
his duty and has not used an honest effort to collect rents, he can- 
not be mulcted in damages thereof, but he must account for all he 
has received. 

Curator vs. Succession of McIntosh, p. 836. 


A proceeding taken by an interested party, under the provisions of R. 
S., sections 10 and 3698, on an administrator to show cause why 
he should not furnish additional security upon his bond, may be 
by rule. 

But with the demand for this specific relief, that for the destitution of 
such fiduciary cavnot be cumulated. The latter can only be ac- 
complished by means of suit in the ordinary form. 

Block vs. Bordelon, p. 872. 


Though an heir accept a successivn that has fallen to him, with the 
benefit of inventory, yet, if he treats the property as his own, and 
offer it for sale, or make sale thereof, he makes himself an uncon- 
ditional heir, and binds himself for the payment of the debts of 
the deceased. 

Au heir, having only a residuary interest in the succession of an ances- 
tor, has no just cause of objection to a probate sale made to pay 
debts, if the same is insolvent. He should have paid the debts be- 
fore making complaint. 

If heirs and creditors remain silent and inactive, and permit the prop- 
erty to pass by a public sale into the hands of strangers, purchas- 
ers and third persons accepting title from them are fully protected. 

Benedict vs. Bonnot et al., p. 972. 


A vatural tutrix, administering in that capacity the succession of her 
husband, is entitled to admistrator’s commissions. 
Succession of Forstall, p. 1052. 


SURETYSHIP. 

A surety on a release bond in an attachment proceeding against a 
resident, is concluded by the judgment against the defendant, if 
regularly rendered. 
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SURETYSHIP.—Continued. 
Such surety, on a rule to hold him liable for such judgment after re- 
turn of an unsatisfied execution, has no right to set up defenses 


which do not avail the judgment itself. 
Fusz & Backer vs. Trager & Noble, p. 292. 


One signing his name on the back of a piece of commercial paper as 
the cashier of a bank cannot be held as surety thereon in case of 
its non-payment, if he was at the time of signiug duly authorized 
to sign as such. State National Bank vs. Singer, p. 813. 


Principal cannot urge that he has not taken the oath of office, neither 
ean his sureties; and the law will presume that he did take the 
oath when he has performed other requirements of the law. 

Persons signing an official bond admit the capacity of the principal, 
and cannot afterward deny his capacity. 

Persons signing an official bond as sureties waive defects of form. As 
they bind themselves so shall they be bound. Where no separate 
book is kept, registry in the mortgage book is sufficient. 

Sureties cannot complain of any act of omission or commission, which 
does not affect their rights as against the principal. 

Sureties cannot set up ineligibility of their principal when he has acted 
in the official capacity mentioned in the bond. 

School Directors vs. Judice et als., p. 896. 

TAXES. 

In all judicial partitions by licitation, or in kind, the liens, privileges 
and mortgages, such as are established by the Civil Code, which 
are recorded against the share of one of the co-proprietors 
or co-heirs, by the mere fact of the partition, attach to the share 
of property or proceeds allotted to him, and are of right dissolved 
as to the shares of the other heirs or co-proprietors. 

The foregoing rule is inapplicable to a licitation of property held in 
joint ownership when it is adjudicated to a party having pre- 
viously no interest in it. Such an adjudication is not in legal in- 
tendment a partition, but a sale, and does not affect the rights of 
the mortgage creditors. 

Taxes are not debts in the ordinary acceptation of the term, but con- 
tributions required of the citizen for the support of the govern- 
ment, and their assessment does not constitute a technical judg- 
ment, against which set off can be pleaded ; nor are they contracts 
between party and party, either express or implied. The assess- 
ment and collection of taxes is a legal proceeding, but not judicial 


process. 
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All licenses or taxes assessed in the years 1870 and 1877 intlusive are 
a lien and privilege on the property of the person assessed, *‘ any 
alienation thereof or incumberance thereon notwithstanding,” 
until some are paid ; and shall be paid “‘ by preference to all mort- 
gages and incumbrances.” 

A sale of property, against which liens, privileges and mortgages exist 
and are recorded in favor of the State for taxes or licenses, remain 
undisturbed thereby, and are not extinguished against the prop- 
erty, and not transferred to the proceeds of sale. This is true, 
whether it be a judicial sale or extra-judicial. 

Morris et al. vs. Lalaurie et als., p. 47. 


In case property subject to liens, privileges and mortgages in favor 
of the State for taxes, has been surrendered and sold by the insol- 
vent, and said liens, privileges and mortgages canceled by judg- 
ment of court, and the same referred to the proceeds, the tax 
collector has authority to direct claim for the proceeds, and to as- 
sert it judicially, if not allowed otherwise. 


A tax collector has the right and capacity to stand in judgment in in- 


junction suits, and even to institute suits, in the name of the State, 
whenever the taxes cannot be collected otherwise, or when it is evident 
a seizure would occasion an injunction, or other unnecessary delay. 
The provisions of the Civil Code under the title of prescription do not 
apply to the limitation prescribed by statute in respect to the col- 


lection of the revenue. 

Laws fixing the term within which actions must be brought upon pecu- 
niary obligations, do not affect the rights of the State, unless she, in 
terms, includes herself. 

Revenue laws are sui generis, and are not to be assimilated to those on 
any other subject. State ex rel. Jackson vs. Recorder, 34 Ann. 
178, and Davidson vs. Lindoff, 36 Ann. 765, affirmed. 


Tax statutes have no retrospective effect or operation unless this pur- 
pose is announced specifically in the act. 

The imprescriptibility of city taxes assessed prior to 1877, as recog- 
nized in Davidson vs. Lindoff, is also applicable to State taxes as- 
sessed during the saine year. 

Taxes assessed under the revenue law of 1877 are barred by the lapse 
of three years; and the lien and privilege securing same can- 
not, therefore, be enforced against the property assessed in the 
hands of third persons. Reed vs. Creditors, p. 115. 
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TAXES.--Continued. 


Tax bills in the usual forms are presumptive evidence of the assess- 
ment and of the claim. 


A taxpayer cannot complain of the disparity between the bills and the 
assessor’s certificate, where the amount on which the tax is claimed 
is less than that mentioned in the certificate. 


Payment by preference out of the proceeds of an insolvent’s moveable 
property, of taxes on persunal property, is rightfully ordered when 
the proceeds of such property does not include those of his real 
estate. 


Article 177 of the Constitution dispenses from the registration of liens 
on moveable property. The payment of taxes on personal prop- 


erty is secured without registry. 
Mullan vs. His Creditors, p. 397. 


Property used exclusively for a commercial college, such as “Black- 
man’s Commercial College,” in New Orleans, is exempt from taxa- 
tion under Act 207 of the Constitution. The character of such 
property as used exclusively for school purposes, is not affected or 
impaired by the fact that the owner thereof, who is the principal 
of the school and one of the teachers therein, resides in the build- 
ing with his family. 

Teachers and uecessary servants who occupy rooms in a college build- 
ing on the premises, are necessary adjuncts to such an institution, 
and the property does not thereby cease to be used exclusively for 
a college, within the meaning of the Constitution. 

Blackman vs. Tax Collector et als., p. 562. 


A law of a State cannot impose license taxes upon persons passing 
through, or coming into it merely for a temporary purpose, especi- 
ally if connected with interstate commerce ; nor can it impose 
such taxes upon property imported into it from abroad, or from 
another State, and not yet become part of the common mass of 
property therein. 


A State cannot enact any law or establish any regulation affecting 
interstate commerce. Same would be an unauthorized interfer- 
ence with the power given to Congress over the subject. 


Interstate commerce cannot be taxed at all by a State statute, even 
thongh the same amount of tax should be laid on domestic com- 
merce, or that which is carried on solely within the State, 
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The negotiation of sales of goods, which are in another State, for che 
purpose of introducing them into the State, into which said nego- 
tiation is made, is interstate commerce. 


That part of Sec. 12 of act 101, of 1886, which declares that ‘all trav- 
eling agents offering any species of merchandise in this State for 
sale, or selling same by sample, or otherwise, shall pay " , 
a license of $50,” is repugnant to paragraph three, section 8, arti- 
cle 1, of the United States Constitution, which declares that Con- 
gress shall have power to regulate commerce among the several 
States, and same is unconstitutional, and in so far as such travel- 
ing agents may represent principals domiciled in other States are 
concerned, the tax is null and void. 

Simmons’ Hardware Company et al. vs. Sheriff, p. 848. 


A party iesisting the enforcement of a special] tax as illegal, cannot 
avail himself of the time that has elapsed during the pendency of 
the suit to prescribe against it. 

Notwithstanding a private corporation is organized for the double pur- 
pose of building a railway and erecting a cotton compress, the 
former a public improvement and the latter a private enterprise, a 
special tax voted in its behalf, in aid of the construction ef the 
former alone, is valid. 

In the contemplation of Article 242 of the Constitution, and Act 84 of 
1880, the property tax payers who are entitled to vote on the levy 
of a special tax for the purposes therein mentioned, are only those 
who are entitled to vote at a general election under the election 
laws of the State. 

An ordinance of a municipal corporation that has been actually passed 
by the council, in the exercise of its authority, and in accordance 
with all legal requirements, and bas been duly promulgated and 
passed into execution, is not invalid because it is not signed by 
the mayor or president of the council. 
ordinance ordering a vote of the taxpayers on the question of a 
special tax, though supplemented by an amendment after it is 
advertised, will not be vitiated thereby; provided, the amend- 
ment does not materially affect its essential parts. 

If the rate of taxation be specified in the petition and ordinance, ex- 
plicitly enough to fully advise the taxpayers of the object aimed 
at, it is sufficient. McKenzie vs. Tax Collector et al., p. 944. 
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TAX COLLECTORS. 

The costs of advertising real estate for sale to pay taxes due thereon, 
under the provisionsof Act 82 of 1884, are entitled to be paid with 
preference by the tax collector out of the first collections realized 
in the enforeement of the act, unless where the State has failed to 
give an absolute title, or, that given has been duly annulled. 

Tax collectors have no right to refuse such payment, when the State 
has not made default, or the title given has not been annuled. 

Tax collectors cannot be subjected to responsibility for carrying out 
the positive mandates of. valid laws. 

State ex rel. Daily States vs. Tax Collector, p. 33. 

TAX SALES. 

A tax sale is not necessarily cancelled and annulled by a certificate 
of redemption issued under the provisions of section 69 of Act 42 
of 1871, as such certificate is intended merely fo redeem immova- 
ble property from a previous forfeiture to the State. 

Under that section the privilege of redemption is extended to any per- 
sun interested, and this includes the purchaser at the tax sale. 

If the certificate is made in favor of the original owner, it is competent 
for the purchaser to show that he made the payment out of his own 
funds with the intention to retransfer the property to the former 
owner, on condition of reimbursement within a given time by the 
latter. 

An action to invalidate a tax sale made under a law of the State is 
barred by the prescription of three years. Barrows vs. Wilson, 39 
Ann. 403, affirmed. McDougall vs. Monlezun et al., p. 1005. 

USUFRUCT. 

The usufructuary is bound to keep the things of which he has the usu- 
fruct, and take the same care of them as a prudent owner would ; 
and he is answerable for such losses as are produced from his de- 
fault or neglect. 

He is liable for all the expenses for the preservation of the property 
and the payment of taxes. Mehle et al, vs. Bensel, p. 680. 


WILL. 

A nuneupative will under private signature need not be shown to have 
been dictated by the testator, when written out of the presence of 
the witnesses. 

The affirmative answer of a testator to a question: Whether the paper 
contains his last will? amounts to the presentation prescribed by 
law. The presentation need not be manual, or more formally 


made. 
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WILL.—Continued. 


Witnesses who declare that they saw the testator sign the paper pur- — 


porting to be his will, and that they themselves signed it; and 
who farther declare that they recognize their signatures to the same 
instrument, virtually testifying that they recognize the signature 
of the testator to it. 

The law which provides for the drawing up of a proces verbal of pro- 
bate of a will, is not mandatory, but merely directory. Apparent 
deficiency in its recitals cannot have the effect to vitiate the pro- 
bate, but may be supplied by legal presumption or by additional 
proof in a soit contesting the will. 

Pfarr & Kullman et al. vs. Belmont, p. 294. 


A will executed in the country, and purporting to be a nuncupative 
testament, under private signature, in the presence of three wit- 
nesses only, one of whom did not understand the language in ~ 
which the testator expressed himself and the will was drawn up, 


is invalid. 

The circumstance that, while it was being dicdated, what was then 

said had been translated to that witness, does not supply the want — 

of knowledge of the language in the latter. 

The law disqualifies as a witness to a testament a person who is deaf. 

A witness ‘who does not understand the language in which a will 7 

is dictated and written down is intellectually deaf, and practically, ~ 

is as though he had not attended at all. 

A nuncupative will, under private signature, executed before two com- ; 
petent witnesses only is invalid. 

Succession of Dauterive, p. 1092. 








